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RICHARD DOYLE, City Attorney (#88625)

GEORGE RIOS, Assistant City Attorne (#77905;2 DEC ¢ & z003
JOSEPH DICIUCCIO, Sr. Daputy City Attorney (#56885) )
BRIAN HOPPER, Deputy City Attorney (#171070)

Office of the City Attorney Supetion’ .

200 East Santa Clara Sireet By.  d.Zenzen -

San Jose, California 95113-1905 : —— —Dz2uTly
Telephone: (408) 535-1900

Attorneys for Respondents and Defendants

CITY OF SAN JOSE, CITY COUNCIL OF

THE CITY OF SAN JOSE, REDEVELOPMENT AGENCY
OF THE CITY OF SAN JOSE

SUPERIOR COURT OF CALIFORNIA

‘COUNTY OF SANTA CLARA
COUNTY OF SANTA CLARA Master Case Number: 1-05-CVV046005 .
(Consolidated w/ 1-05-CV046013 and -

Petitioner and Plaintiff, 1-05-CV046025) '
. | PEREWPTORY WRIT OF MANDATE
CITY OF SAN JOSE, et al., AND ORDER THEREON:

Respondents and

Defendants.

GITY OF MILPITAS, a municipal
corporation,

Petitioner/Plaintiff,
V.

CITY OF SAN JOSE, etal.,

Respondents/Defendants.
ITY A , et al.

Petitioners/Plaintiffs,

V.

CITY OF SAN JOSE, et al.
Respondentsfpefendants.
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The parties hereto, by and through their attorneys of record, stipulate as follows:

1)
2)

3)

4)

5

6)

7)

The triaf in this consolidated CEQA action took place on March 2, 2006.

In its March 2, 2006 Notice of Decision, the Court determined that the record
showed no substantial evidence to support Respondent City of San Jose’s
determination that there were no feasible mitigation measures for impacts to
transportation facilities under the jurisdiction or confrol of other public
agencies. ' ,

Since thg March 2, 2008 frial, the- parties have worked diligently to negotiate
agreements for the mitigation of extra-jurisdictional fraffic impacts arising

from the Project.

Attached hereto as Exhibit-1 is a true and accurate copy of the fair-share

agreement reached between the City of San Jose and the City of Milpitas.
This agreement was finalized in August 20086. 4 . ‘
Aftached hereto as Exhibit-2 is a- truve'and accurate copy of the agreement
reached between the County of Santa Clara, City of Santa Clara,
Redevelopment Agency of the City E)f Santa Clara, the City of San Jose, and
the Redevelopment Agency of San Jose. This agreement was finalized in
November 2008,

Attached hereto as Exhibit-3 is a true and accurate copy of the agreement .
between the ijnty of Santa Clara, City of San Jose, and Redevelopmeht |
Agency of the City of San Jose. Because it also bears upon a separate
action unrelated to the Project, the Santa Clara Couhty Financing Authority
and Silicon Valley Theatre Financing Corporation are also signatories to this
agreement. This agreement was ﬁnalizéd ‘in November 2006.

Collectively the agreements represent Respondents’ commitment to invest
millions of dollars for trafﬁé improvements on Santa Clara County facilities in
Milpitas and Santa Clara and to support regional funding fer major traffic

projects within Santa Clara.
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8)

9)

10)

11)

12)
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Given the mitigation of traffic impacts outside of San Jose that will result
from these agreements, Petitioners stipulate that the purpose of the March
28, 2006 Peremptory Writ of Mandate has been fully satisfied.

Given the execufed agreements, the time necessary to reach these
agreements, and the regional benefits that will be realized by proceeding’
with the Project, Petitioners stipulate that Respondents have met the spirit
and purpose of the Peremptory Writ of Mandate. Petitioners further stipulate
that Respondents shali not be required to set aside the certification of the
EIR, shall not be required to set aside any-approvals for the Project, and
shall not be required to prepare, circulate, or consider any new EIR in order
to obtain a discharge of the Peremptory Wiit of Mandate. |

The appeal by the City of Santa Clara and Redevelopment Agency of the .
City of Santa Clara was disgnissed by the Sixth District Court of Appeal on
November 22, 2006. A trué and accurate copy of the order of dismissal is

‘atlached hereto as Exhibit-4. On November 22, 2008, the Sixth Dlstnct

Court of Appeal 1ssued its Remittitur. A true and accurate copy of the

~ Remittitur is attached hereto as Exhibit-5.

On November 28, 2008, Petitioners City of Santa C]ara and Redevelopment
Agency of the City of Santa Clara filed a request for dismissal with prejudice
of their Petition in this action. A file-endorsed copy of this Request for
Dismissal is attached hereto as Exhibit-6.

The remaining parties to this action hereby stipulate that the March 28, 2006

Peremptory Writ of Mandate may be discharged immediately.

Petitioners further acknowlédge that the agreements with Respondents
constitute the substantial satisfaction of the March 28, 2006 Judgment in this

.consolidated action and that said Judgment shall therefore be considered

- satisfied in full.

-3-
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14)  This stipulation may be executed simultaneously in one or more

counterparts, each of which shall be deemed an original, but all of which

together shall constitute one and the same instrument. For purposes of this

stipulation, facsimile signatures may be used in lieu of original signatures.

Dated: 2<% 4~ , 2006

Dated: NoV. %0 2006

Dated: | , 2006

RICHARD DOYLE, City Attorney

Q‘~
By: ;é

BRIAN C, HOPPER
Deputy City Attorney

- Attorneys for Respondents and Defendants

CITY OF SAN JOSE, CITY COUNCIL OF

THE CITY OF SAN JOSE,

REDEVELOPMENT AGENCY OF THE
CITY OF SAN JOSE

ANN RA\/EL, County Counsel

By: .Q/\'\A-Q'
L?,ZANNE i%?NOLDS &
Deputy County Counsel

Attorneys for Petitioner and‘ Plaintiff
COUNTY OF SANTA CLARA

MEYERS, NAVE, RIBACK, et al.

By: :
EDWARD G?UTZMACH ER, ESQ.

Attorneys for Petitioner and Plaintiff,
CITY OF MILPITAS

—4—
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14)  This stipulation may be executed simultaneously in one or more
counterparts, each of which shall be deemed an original, but alf of which
together shall constitute one and the same instrument. For purposes of this

stipulation, facsimile signatures may be used in lieu of original signatures.

Dated: : |, 2006

Dated: , 2006

Dated: (PZ/ Ll/ , 2006

RICHARD DOYLE, City Attorney

By:

“BRIAN C. HOPPER
Deputy City Attorney
Attorneys for Respondents and Defendants

- CITY OF SAN JOSE, CITY COUNCIL OF

THE CITY OF SAN JOSE,
REDEVELOPMENT AGENCY OF THE
CITY OF SAN JOSE

ANN RAVEL, County Counsel

By: '
L?'ZANNE REYNOLDS :
Deputy County Counsel

Attarneys for Petitioner and Plaintiff
COUNTY OF SANTA CLARA

MEYERS, NAVE, RIBACK, et al.

=

By:
d D DG HER,
Attorneys for Petitioner and Plaintiff,
CITY OF MILPITAS
—d
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ORDER

Pursuant to the stipulation between the parties and good cause appearing therefor,
it is hereby ordered that the March 28, 2006 Peremptory Wit of Mandate be discharged in

full.

Frong
Dated; __ L~ | & 7008

RESUE & micyoLs

JUDGE OF THE SUPERIOR COURT

—5—
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EXHIBIT 1



- SETTLEMENT AGREEMENT

This Settlement Agreement is made by and between Respondents City of San
Jose, the City Council of the City of San Jose (collectively "SAN JOSE”) and Petitioner
City of Milpitas ("MILPITAS"). _This'Settlemept Agreement addresses San Jose's fair-
share contributions towards mitigation of transportation impacts within the City of
Milpitas arising out of the North San Jose Area Development Policies Update project
and constitutes the fair-share agreer;'lent between the parties for that project. As set
forth herein, this Settlement Agreement shall alsc constitute the fair-share agreement
between the cities of San Jose and Milpitas for tﬁe mitigation of transportation impacts
arising from the City of Milpitas’ as-of-yet unapproved Transit Area Plan. The effective

date of this Settletnent Agreement is August _2_2~ , 2006.

RECITALS

A. Whereas on July 28, 2006 the City of Milpitas filed suit against San Jose in the
Santa Clara County Superior Court, case number 1-05-CV-046013, entitled City
of Milpitas, a municipal corporation v. City of San Jose, a municipal corporation;

- City Council of the Cify of San Jose, the goveming body of the City of San Jose;
and Does 1 through 10, inclusive (“Action™); ’

B. Whereas this Action alleged, infer alia, that San Jose's épproval of ihe North San
Jose Area Development Policies Update (“NSJ Project”) and certification of the
North San Jose Area Devefopmient Policies Update E_nvironmental Impact Report
("NSJ EIR") violated various provisions of the California Environmental Quality
Act; '

C.  Whereas this Action was ultimately consolidated with two separate actions:
County of Santa Clara v. City of San Jose, et al., No. 1-05-CV-046005, and City
of Santa Glara, et al. v. ity of San Jose, et al, No. 1-05-CV-046025, under
master case rumber 1-05-CV-046005;

[-7184-05\362968 - 1 |
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Whereas the trial in this consolidated action was held on Marchiz, 2006 before
the Hon. Leslie Niéhois in Department 6 of the Santa Clara County Superior

- Court;

Whereas in its March 2, 2006 Nofice of Decision, the court held that San José‘s
findings were timely, that San Jose’s findings concerning potabls water supply

' were supported by substantial evidence, that San Jose's findings that the project

‘ would not have cumulative impacts on wastewater facilities were supported by

substantial evidence, and that there was not substantial evidence to support San
Jose's Hetermination that there were no feasible mitigation measures for impacts
to transportation facilities under the Jurisdiction or'control of other public
agencies; | '

Whereas on March 28, 20086, a Judgment and a Peremptory Wiit of Mandate

‘were entered in accordance with the March 2, 2006 Notice of Decision; and

Whereas the parties now undertake fo settle this action;

THEREFORE, the Parfies agree as follows:

The NSJ EIR outlines a number of proposed improvements for the Montague
Expressway within the City of San Jose to mitigate traffic impacts from the NSJ
Project. The implémeniatior; of these improvements is scheduled to occur d uring
specified phases of the NSJ Project as described in the NSJ EIR. In its Findings
for the NSJ Project, Resolution No, 72768, the San Jose City Council determined
that the NSJ Project included a comprehensive package of roadway
improvements {including upgrades to freeway, expressway, and Ioéal street
facifities). The Findings’ Mitigation Monitoring and Reporting Program holds that
the San Jose Department of Public Works will ensure imp!emenfation of the
identified mitigation as described in the NSJ EIR based upon conditions and
commitments included in the Final Public Works Clearance for development

within the project area. The Mitigation Monitoring and Reporting Program further

[-7184-05\362968 2
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holds that 85%of all infrastructure mitigation for any individual phase (and all
infrastructure for any previous phase) must be built or its implementation

o

reasonably assured prior to issuance of building permits for any subsequent

phase.
San Jose affirms that it intends to enter into a Seftlement Agreement with the

County of Santa Clara ("County”) which will include the following general -

~ elements:

L-7184-

8/13/06

a. San Jose Constructed Projects. In and as a part of the implementation of
Phase | of the NSJ Plan, San Jose shall complete and fund mitigations as
follows: Montague widening fo eight lanes between Lick Mill to Trade
Zone all portions of the Expressway regardless of City boundaries,
including Interchange modifications at I-BBO and the Trimble flyover; San
Jose shall complete the McCarthy-O'Toole Interchange as a part of the
implementation of Phase il of the NSJ Plan.

b. San Jose Funded Projects. San Jose shall fund up to an amount not to
exceed $11 million dollars, and County shall construct the Montague

“base project’ eight-lane improvements as identified in the Comprehensive
County Expressway Planning Study —Montague Expressway
Irplementation Plan Tier 1A project, specificaily:

() Complete Interchange madifications at I-680
()  Widening between 1-680 and Park Victoria, and
(i)  Any widening remaining fo be done between Capitol and 1-680.

Sah Jose shall provide such funding no later than June 30, 2010. County
shall make a good faith effort to complete all of these impravements within
five and one-half years of receipt of San Jose’s funds so long as San
Jose's $11 million contribution is sufficient to 'cover the improvements or
alternate funds are available {o complete the improvements.

051362068 3
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Montague/Mission/101 Interchange Pm;‘ect. County and San Jose agree

to continue their support for inclusion in the Valley Transportation Plan

© 2030 (“VTP 2030 Pian”) the reconstruction of the interchange at Montague

and Highway 101, with improvements to Mission College Boulevard as
identified in the Comprehensive County Expressway Planning Study —~ ,
Montague Expressway Implementation Plal;, Tier 1B project '
{"Montague/Mission/101 Interchange Project”). San Jose and County also
agree that this is a high priority for State Transportation Improvement
Program (“STIP”) funding. County shall be solely responsible for all
planning and design activifies related to the Montague/Mission/'r 01
Interchange Project, Such activities shalf include but not be limited to: (i) -
the cbmplelion of the Project Study Report (“PS_R"). estimated to cost
$500,000, within six months from the date of this Settlement Agreement;
and (ji) the submission of such PSR fo Caltrans within one year of the
effective date of this Settlement Agreement. County shalt fund and
complete environmental clearance and final design work on the
Montague/Mission/101 Interchange project, an estimated value of $1.5
million, no later than June 30, 2010. If funding for the construction of the
Montague/Mission/101 Interchange Project is not available on or before
July 1, 2014, the County shall allocate $1,500,000 to be used to
comtnence construction of improvements for the Mission College
Boulevard and Montague Expressway intersection and such other design
work as may bé necessary to improve the intersection for the ultimate
interchange improvements at Highway 101 and Montague Expressway.
San Tomas at Stevens Creek Widening Project. County and San Jose
agree that STIP funding to extend the limits of the mitigation project for
San Tomas Expressway widening to eight fanes at Slevens Creek (as
identified in the EIR) to Saratoga to the north and Moorpark to the south is

a high priority.
County acknowledges that San Jose's consideration, as set forth in
paragraph 4(a)-(d) above, constitutes adequate mitigation for traffic

1-7184-05\362968 4
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impacts to County facilities outside of San Jose City limits arising from the
NSJ Plan,

3. In light of San Jose's commitments identified in paragraphs 1 and 2 above,
Milpitas agrees to accept the NSJ Project's transportation impacts fo
intersections and other facilities in Milpitas without further mitigation from San
Jose. | _

4. . Milpitas agrees that for purposes of this Settlement Agreement, the maximum
number of trips from its Transit Area Plan project shall be the number of trips

. arising from a project With 7,185 housing units, 0.813 million sq ft Office, and
0.52 million sq ft of Retail (“Maximum Trips®). Milpitas may subsequently
approve different proportions of housing, office and retail space for the Transit
Area Plan, but approvals for the Transit Area Plan shall not fesult in development
that wOuId exceed _the Maximum Trips. .

5. Given that Milpitas shall not approve a Transit Area Plan that would exceed the
‘Maximum Trips, San Jose agrees to the following as the limits of Milpitas’
responsibility related fo mitigation of San Jose traffic issues/impacts arising from
the Transit Area Plan except as set forth in paragraph 7, below:

a. Milpitas'shali u;rork with the County and Sanfa Clara Valley Transportation
Authority'to finance and implement a plan for the improvement of the
Montague Expressway in the Great Mall/ Capitol area consistent with the
regional plan for Montague (estimated cost: $35 miflion); Milpitas shall
have discretion over the nature of its financing for these improvements
(examp!eé include, but are not limited to, the use of redevelopment funds,
general funds, developer fees, etc.); and

b. Within one hundred twenty (120) days after its certification of the
Environmental Impact Report fof the Transit Area Plan becomes final,.
Milpitas shall provide San Jose $200,000 o address significant traffic
impacts from the Transit Area Plan in the Capitol Avenué corridor. |

L-7184-05\362068 5
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10.

11.

ﬂ

Given that Milpitas shall not approve a Tfansit Area Plan that would exceed the
Maximum Trips, San Jose will accept transportation impacts to intersections
within the North San Jose industrial area atising from the Transit Area Plan.
Shouid the fotal number of trips from the Transit Area Plan exceed the Maximum
Trips, San Jose reserves the right to seek additional mitigation for transportation
impacts from Milpitas,

San Jose agrees to éngage in good faith negotiations for Miipitas‘_ potential lease:

of up o one million gallons per day (MGD) of San Jose's wastewater discharge

capacity allocation subject to the terms of the Master Agreement for Wastewater

Treatment between the City of San Jose, City of Santa Clara and City of Milpitas,

dated March 1, 1983, as amended, and any other applicable documents,

statutes, or regulations. '

Milpitas shall waive its costs and attorney's fegs arising qut of this Action and

shall withdraw its pending motion for atiorney's fees. ‘

Milpitas shall support amendment of the March 28, 2006 Judgment, dismissal of

the Action, discharge of the Peremptory Writ of Mandate, and any other

reasonhable steps designed to allow the Project to move forward as quickly as
possible. Milpitas shall nat require that San Jose set aside any NSJ Project
approvals or recirculate any environmental documents for the NSJ Project.

This Settlement Agreement is contingent upon:

a. The City, Council, and the Redevelopment Agency of the City of San Jose
executing an agreemeht with the Cpunty of Santa Clara to resolve the
Fairgrounds and North San Jose litigation; and

b.  The City and Redevelopment Agency of Santa Clara executing a
settlement agreement with the County of Santa Clara or the City of San

Jose to resolve the North San Jose litigation.

L-7184-05\362968 6
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12.  This Settlement Agreement shall become effective upon execution of the
agreements described in paragraph 11 above, and the City of Milpiias’
obligations under this Settlement Agreement shall commence at that time.
Counsel for San Jose shall provide counsel for Milpitas with copies of the
agreement(s) upon their execution. Except as set forth above, the City of
Milpitas hereby waives any and all other claims relating to the Action, the NSJ
Project, or the NSJ EiR Section 1542 of the Civil Code of the State of California

 provides as follows:

A general release does not extend to claims which the creditor does not know
or suspect to exist in his or her favor at the time of executing the release,
which if known by him or her must have materially aﬂécted his or her
settlement with the debtor.

Milpitas hereby represents that Civil Code Section 1542 has been read
and reviewed with‘ counsel and understood, and that it hereby waives any
~ and all present and future rights and benefits under Section 1542 to the
extent it would permit claims relating to, arising out of, or any way
connected with the NSJ Project, Action, or NSJ EIR based on facts found -
. to be different from the facts believed fo be true at the time this Settlement
Agreement was executed. '

13. The pal't!es agree that this Is a judicially superwsed seitlement pursuant to
the terms of California Code of Civil Procedure Section 664.6, and that the
court shall retain jurisdiction over the parties to enforce the terms of this
Settlement Agreement should enforcement become necessary.

14.  This Settlement Agreement may be modified or amended only bya wntten
instrument sugned by all parties hereto, _

15.  The laws of the State of California shall govern this Settlement Agreement.

16.  Each person executing this Settlement Agreement on behalf of any other person

or entity hereby warrants that he or she has full authority to do so.

1-7184-05\362968 ' , 7
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17.  The unenforceability, invalidity, or illegality of any provisions shall not render the
other pravisions of the Settiement Agreement unenforceable, invalid or lllegal.

~ 18.  Nothing stated herein shall be construed as an admission of liability by ény party

to the Seftlement Agreement.

INWITNESS WHEREOF, the City of San Jose, City Council of San Jose, and the
City of Milpitas have executed this Settlement Agreement upon the day and year above

written,

CITY OF MILPITAS

ol fpase/

CITY OF SAN JOSE

T

Ci Manag r, City of Milpitas

APPROVED AS TO LEGAL FORM

Rithard Doyle, {ity Attorney, as
Authorized Aggn¥ for Respondent, -
CITY OF SA

APPROVED AS FO1EGAL FORM:

g G

PN

5
Steve Mattas
City Attorney, CITY OF MILPITAS

L-7184-05\362968
8/13/06

George Rios/Assistant City Attorney
CITY OF SAN JOSE
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SETTLEMENT AGREEMENT AND GENERAL RELEASE

PREAMBLE

This settleg;nt agt eement and general release (“Settlement Agreement”) is made and entered into

, 2006 (the “Effective Date”), by and between the City of Santa Clara,
California, a chartered Ca!ifomia municipal corporation, with its primary business address at 1500
Warburton Avenue, Santa Clara, California 95050, the Redevelopment Agency of the City of Santa
Clara, a governmental entity, with its primary business address at 1500 Warburton Avenue, Santa
Clara, California, 95050 (collectively “Santa Clara™), the County of Santa Clara, a political
subdivision of the State of California, with its primary business address at 70 West Hedding St., 11"
Floor, East Wing,, San José, California 95110 (“County™), the City of San José, a chartered
California municipal corporation, with its primary business address at 200 East Santa Clara Street,
San José, California 95113 and the Redevelopment Agency of San José, a governmental entity, with
its primary business address at 200 East Santa Clara Street, 14" Floor, San fosé, California 95113
(collectively “San José™). Santa Clara, County and San José may be referred to in this Settlement
Agreement either individually as a “Party,” or collectively as the “Parties” or the “Parties to this
Agreement.” The Parties have entered into this Settlement Agreoment i in consideration of and in

reference to the following:
RECITALS

A. On June 21, 2005, the City of San José approved the North San José Development
Policies which included General Plan amendments, modifications to the North San
José€ Area Development Policy, the North San José Deficiency Plan, the Floodplain -
Management Plan for North San José, and infrastructure implementation. (“North
San José Project”). Qualifying as a “project” under the California Environmental
Quality Act (“CEQA™), Catifornia Public Resources Code section 21000 et seq. and
California Code of Regulations, Title 14, Section 15000 et seq., the City of San José
prepared and certified an environmental impact report (“EIR™) in support of the

project.

B. On July 28, 2005, Santa Clara filed a petition for writ of mandate, challenging San
José’s approval of the North San José Project, City of Santa Clara, et al., v. City of
- San José, et al, 1-05-CV-046025 . The City of Milpitas filed a separate petition for
writ of mandate challenging the City of San José's approval of the North San José
Project, City of Milpitas, a municipal corporation v. City of San José, et af., 1-05-
CV-046013. County filed a separate petition for writ of mandate, also challenging
San José’s approval of the North San José Project, County of Santa Clara v. City of
-San José, et al., 1-05-CV-046005. These actions were consolidated under master

case number 1-05-CV-04600S (collectively, “Litigation.”)

C. Trial in the Litigation was held on March 2, 2006, before the Honorable Leslie
Nichols. The court ultimately rendered judgment in favor of County, the City of

City of Santa Clara/County of Santa Clara/City of San Jose Page | of 12
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Milpitas, and Santa Clara on the basis that San José’s determination that there were
no feasible mitigation measures for impacts to transportation facilities under the
jurisdiction or control of other public agencies was not supported by substantial
evidence. However, the court found that San José's findings were timely made and
that San José’s findings concerning potable water supply and cumulative impacts on

. wastewater facilities were supported by substantial evidence.

A Judgment and Peremptory Writ of Mandate were entered on March 28, 2006. At

the suggestion of Santa Clara County Supenor Court Judge Leslie Nichols, the
Parties have been meéting and confetring since entry of the Judgment to develop a
fair share traffic mitigation agreement.

On May 8, 2006, Santa Clara filed a Notice of Appeal from the Litigation, and that
appeal is now pending before the California Court of Appeal Sixth Appellate
DlStl‘(Ct Case No. H030242 (“Appeal”).

The Part;cs now desire to settle all their respective disputes concerning, relating to,
or arising out of the Litigation and the Appeal on the terms and under the conditions
set forth in this Seftlement Agreement, without the expenée and inconvenience of
further litigation, and without any admission or concession as to any hablhty, fact,

claim or defense by cither Party.

In consideration of the foregoing and in consideration of the covenants, warranties and
promises set forth below, receipt of which is hereby acknowledged, the Parties agree as follows:

I

AGREEMENT PROVISIONS

Settlement Terms.

In consideration for terms and conditions set forth in this Settlement Agreement, the Parties
shall take the following actions:

1.1

The Effective Date of this Settlement Agreement shall be when both it has been
executed and when the separate Seftlement Agreement between San José and the
County relating to the Litigation has been executed. Santa Clara shall dismiss its
Appeal within fifteen (15) days of the effective date of this Settlement Agreement
and seek immediate issuance of a Remittitur from the Court of Appeal. Within seven
days from issvance of a Remittitur from the Court of Appeal, Santa Clara shail
dismiss its action filed with the Santa Clara County Superior Court, Case No. 1-03-
CV-046025. 1In addition to the aforementioned dismissals, Santa Clara shall take-all
reasonable steps necessary to resolve the Litigation in a manner that will allow the
North San José Project to be implemented and go forward as soon as possible,
including, but not iimited to supporting discharge of the Peremptory Writ of
Mandate, Neither Santa Clara nor the County shall require or insist that San José set
aside any existing North San José project approvals ot recirculate any envuronmentai
documents for the North San Jose project.

City of Santa Clara/County of Santa Clara/City of San José © Page20of12
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1.2

1.3

1.4

L5

1.6

1.7

As part of the Phase I infrastructure improvements, San José shall complete and fund
mltxgatlons as follows: widening Montague Expressway to 8-lanes between Lick
Mill and Trade Zone, including all portions of the Expressway regardless of City
boundaries, including Interchange modifications at 1-880 and the Trimble flyover.
As part of Phase ITI implementation, San José shall complete the MeCarthy-O’Toole
Interchange. (The phases referred to in this Settlement Agreement are identified in

the March 2005 Draft Environmental Impact Report for the North San José

‘Development Palicies Update (“EIR”™) (pp. 15-18).)

The .Comprehensive County Expressway Planning Study, Implementation Plan —
Montague Expressway -dated August 19, 2003, (“Expressway Study”) identified the
need to improve the interchange at Montague Expressway and Highway 101, with
improvements to Mission College Boulevard as identified in the Expressway Study,
Tier 1B project (“Montague/Mission/10] Interchange Project™). County, at its sole
expense, shall provide funding for the preparation of and shall complete a Project
Study Report (“PSR”) for the Montague/Mission/101 Interchange Project.. The PSR
shall be prepared and submitted to CalTrans no later than twelve months after the
Effective Date of this Settlement Agreement,

On or before June 30, 2010, County shall fund the design work for the construction
of. the Montague/Mission/I01 Interchange Project as contemplated in the PSR
prepared in actordance with this Settlement Agreement. The design work shail be
completed on or before June 30, 2014. In no event shall County's funding

responsibility exceed $1,500,000.00.

Commencing immediately and until such time as funding is secured, VTA
representatives from County and San José shall take all lawful actions to support the
inclusion in the Valley Transportation Plan 2030 (“VTP 2030 Plan”) and as a high-
priority item for State Transportation Improvement Program (“STIP”) funding the
completion of construction of the Montague/Mission/101 Interchange Project. If
funding for the construction of the Mission College improvements is not available on
or before July 1, 2014, San José shall pay $1,500,000 to County, and County shall
allocate that $1,500,000 for construction of the Montague/Mission/101 Interchange
PrOJcct in.conformity with the PSR and such other design work as may be necessary
to improve the intersection for the ultimate mtcrchange improvements at Highway -

101 and Montague Expressway.

" A sufficient time prior to when Phase IV of the project comimences and continuihg

until funding occurs, County of Santa Clara representatives and City of San José
representatives shall take all lawful actions to have the mitigation project for San
Tomas Expressway Widening to 8-lanes between Moorpark (at the south) and EI
Camino Real (at the north) designated as a high-priority item for STIP funding. The
intent of this subsection is to secure STIP funding for these improvements and have
the improvements commenced by the time Phase IV begins,

Within six (6) months of the Effective Date of this Settlement Agreement, San José
shall pay to Santa Clara Unified School District (“District”) the sum of $25,000 to
retain a consultant agreeable to both the City of San Jasé and the District to be used
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by District to prepare a pupil generation report for students from the North San José
Project area. Within six (6) months of the Effective Date of this Settlement
Agreement, San José shall consult with District to create a scope of a school f‘ac:hty

plan.

Within six (6) months from the completion of the pupil generation report, San José,
working with the District, shall create a school facility plan, agreeable to both the
City of San José and the District, to provide for designation of potential school sites.
The City of San José shall prepare an analysis of the construction costs and
operational impacts to District arising from approval of the North San José project
based on information requested by the City of San José and provided by the District
in a timely manner to the City of San José. This Settlement Agreement, preparation
of the schoo! facility plan, and preparation of the analysis of construction costs and
aperational impacts to District shall in no way create any addltional legal or financial
obligations between the City of San José and District.

Adjustments in the amount of the estimated construction costs of providing the
specified public facilities listed above shall be adjusted according to adjustments in
the Engineering . News Record Construction Cost Index,- published by the
Engineering News Record (Twenty Cities Construction Index). Adjustments in the

" amount of the estimated planning, engineering, and other studies specified above

shall be adjusted according to adjustments in the Consumer Price Index for Ail
Urban Consumers (CP1-U) Engineering News Record Construction Cost Index,
reported by the United States Depariment of Labor, Bureau of Labor Statistics (San

Francisco-Oakland-San José index). -

Settlement by San José with City of Milpitas and County of Santa Clara,

It is understaod by all parties that the City of San José is in settlement discussions

with the City of Milpitas regarding resolution of litigation pertaining to the North San José
Development Policies and related matters, and that the City, Councii and Redevelopment Agency of
the City of San José are in settlement discussions with the County of Santa Clara to resolve
litigation regarding the County’s Fairgrounds and the North San José Development Policies. It is
expressly understood and agreed that this Settlement Agreement is nat contingent on the outcome of

either of these maiters.

2.1

Acceptance of Traffic Impacts

In light of San José’s commitments identified in paragraphs (1.2) through (1.8) above, Santa
Clara agrees to accept the NSJ Project’s transportation impacts within the City of Santa
Clara without further mitigation from San José. ’
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3, Releases by Sauta Clara.

Except for the obligations, representations, and warranties expressly created by, made in, or
arising out of this Settlement Agreement, Santa Clara does hereby fully, finally and forever
relieve, release, and discharge ‘San José and County and their respective past and present
affiliates, officers, directors, partners, members, trustees, beneficiaries, servants, employees,
contractors, subcontractors agents, insurers, representatives, attorneys, and the predecessors,
successors, assigns, partners, insurers, and all other related individuals and entities of each

of them, from any and all claims, demands, damages, debts, liabilities, accounts, costs,
expenses, liens, obligations, injunctive relief, fees, actions, causes of action {at law, in
equity, or otherwise), suits, agreements, promises, rights, rights to subrogation, rights to
contribution, and remedies of any nature whatsoever, known or unknown, fixed or
contingent, which Santa Clara now has, ever had, or hereafter may have against San José.
and County, by reason of any matter, cause, or thing arising out of, based upori, or in any
way relating to the June 2005 North San José Project approvals or any re-approvals or other
actions required for dismissal, discharge of the Peremptory Writ of Mandate, or other final
resolution of the Litigation. Nothing contained herein shall in any way limit Santa Clara’s
right and ability to challenge future approvals related to the North San José Project, except
that Santa Clara agrees not to challenge any future approvals on the basis of environmental
impacts either (1) previously identified in the existing EIR, or (2) alleged in the Litigation to
have been unidentified, unmitigated, or insufficiently mitigated in the existing EIR or

existing prOJect approvals.

© 4, Releases by Comnty,

Except for the obligations, representations, and warranties expressly created by, made in, or
arising out of this Settlement Agreement, County on behalf of itself and all of its affi llates,
does hereby fully, finally and forever relieve, release, and discharge the Santa Clara and San
José and their respective past and present affiliates, officers, directors, pariners, members,
“frustees, beneficiaties, servants, employees, contractors, subcontractors, agents, insurers,
representatives, attorneys, and the predecessors, successors, assigus, partners, insurers, and
all other related individuals and entities of each of them, from any and all claims, demands,
damages, debts, liabilities, accounts, costs, expenses, liens, obligations, injunctive relief,
fees, actions, causes of action (at law, in equity, or otherwise), suits, agreements, promises,
rights, rights o subrogation, rights to contribution, and remedies of any nature whatsoever,
known or unknown, fixed or contingent, which County now has, ever had, or hereafter may
have against Santa Clara or San José and/or the Santa Clara Parties by reason of any matter,
cause, or thing arising out of, based upon, or in any way relating to the June 2005 North San
José Project approvals or any re-approvals or other actions required for dismissal, discharge
of the Peremptory Writ of Mandate, or other final resolution of thé Litigation. Nothing
contained herein shall in any way limit County’s right and ability to- challenge future
approvals related to the North San José Project, except that County agrees not to challenge
any future approvals on the basis of environmental impacts either (1) previously identified in
the existing EIR, or (2) alleged in the Litigation to have been unidentified, unmitigated, or
insufficiently mitigated in the existing EIR or existing project approvals.
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Settlement Agreement and General Release Typed: October 18, 2006
375944 5 .



Co ¢

5. Releases by San José,

Except for the obligations, representations, and warrantics expressly created by, made in, or
arising out of this Settlement Agreement, San José, on behalf of itself and all of its affiliates,
does hereby fully, finally and forever relieve, release, and discharge Santa Clara and County
. and their respective past and present affiliates, officers, directors, partners, memberss,
trustees, bencficiaries, servants, employees, contractors, subcontractors, agents, insurers,
-representatives, attorneys, and the predecessors, successors, assigns, partners, insurers, and
al} other related individuals and entities of each of them, from any and all claims, demands,
damages, debts, liabilities, accounts, costs, expenses, liens, obligations, injunctive relief,
fees, actions, causes of action (at law, in equity, or otherwise), suits, agreements, promises,
rights, rights to subrogation, rights to contribution, and remedies of any nature whatsoever,
known or unknown, fixed or contingent, which San José now has, ever had, or héreafter may
have against Santa Clara or County by reason of any matter, cause, or thing arising out of,
based upon, or in any way telating to the Litigation,

6. . California Civil Code Section 1542 Waiver.

It is the intention of the Parties in executing this Seftlement Agreement that this instrument
shall be effective as a full and final release, accord and satisfaction of each and every matter
released, In furtherance of this intention, Santa Clara, San José and County each
acknowledge their familiarity with and expressly, knowingly and intentionally waive the
benefit of California Civil Code Section 1542, which is set forth belaw, and specifically
agree that this release shall extend to all claims arising out of transactions related to the
Gateway Project prior to the date of this Settlement Agreement which they do not know or
expect to exist in their favor at this time. California Civil Code Section 1542 provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TQ
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING
THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT
WITH THE DEBTOR.

The Parties understand and acknowledge the significance and consequences of this
Settlement Agreement and of such specific waiver of Civil Code Section Section 1542 and
expressly consent that this Settlement Agreement shall be given full force and effect
according to each and all of its express terms and provisions, including those relating to
unknown and unsuspected claims, demands, obligations and causes of action, if any, as well
as those relating to any other claims, demands, obligations or causes of action specified
above. The Parties each further acknowledge and agree that their waivers of rights under
California Civil Code Section 1542 are essential and material terms of this Settlement
Agreement, and, without such waivers, this Settlement Agreement would not have been

entered into. :
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7. Discovery of Facfs.

Each of the Parties expressly and knowingly acknowledges that it or its attorneys may, after

 execution of this Settlement Agreement, discover claims, damages, facts, or law different
from or in addition to those which each now knows or believes to exist or be applicable with
respect to this Settlement Agreement. Nonetheless, it is the Parties’ intention fully, finally
and forever to settle and release each and every matter released in this Settlement
Agreement, known and unknown, suspected or unsuspected, which now exist, may exist, or
heretofore have existed, which is released in this Settlement Agreement. In furtherance of
this intention, the releases given by Santa Clara, San José and County shall be and remain in
effect as full and complete releases of all released matters notwithstanding the discovery or
existence of any such additional or different claims, damages, facts, or law.

8. No Admissien of Liability.

The Parties acknowledge that this Settlement Agreement is a-compromise of disputed

claims, and that neither this Settlement Agreement, nor any compliance with this Settlement
Agreement or consideration pursuant to this Settlement Agreement, shall be construed as an
admission by any of the Parties to this Seftlement Agreement of any liability whatsoever and
all such liability is hereby expressly denied. The Parties agree that this Settlement
Agreement shall not be used by any Party in any other proceeding to establish liability or as

evidence of any such [iability.

9, Entlre Agreement between San José and Santa Clara.

This Settlement Agreement contains all the terms and conditions agreed upon by Santa Clara
and San -José regarding the subject matter of this Settlement Agreement. Any prior
agreements, promises, negotiations, or representations, either oral or written, relating to the
subject matter of this Setilement Agreement not expressly set forih or referred to in this
Settlement Agreement are of no force or effect. The Parties agree that this Settlement
Agreement is not contingent on the outcome of the separate scttlements referenced in .

paragraph 2, above,

9.1 Entire Agreement between Sanga Clara énd County

This Seftlement Agreement contains all the terms and conditions agreed upon by Santa Clara
and County regarding the subject matter of this Settlement Agreement. Any prior
agreements pronuses negotiations, or representations, either oral or written, relating to the
subject matter of this Settlement Agreement not expressly set forth or referred to in this
Settlement Agreement are of no force or effect. The Parties agree that this Settlement
Agreement is not contingent on‘the outcome of the separate settlements teferenced in

paragraph 2, above.
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10.  Agreement Interpretation,

This Settlement Agreement shall be deemed to have been drafted jointly by the Parties. It is
agreed and understood that the general rule that ambiguities are to be construed against the
drafter shall not apply to this Settlement Agreement,

11. - Enforcement of Agreement.

The Parties, and each of them, agree that any action or proceeding brought to interpret or
enforce the terms of this Settlement Agreement, or to seek damages for breach of a Party’s
performance of the terms of this Settlement Agreement, shall be brought before a mediator,
at a mutually convenient location in California, and if such mediation is unsuccessful, then
before a mutually agreeable impartial arbitrator, Any arbitration held pursuant to this

Settlement Agreement shall be non-binding.

2. Governing Law. . .

This Settlement Agreement shall be construed and governed exclusively by the substantive
laws of the State of California, without glvmg effect to its conflict of laws provisions,

13. Headings.

The headings of this Settlement Agreement are pfovided for convenience and reference only
and shall not bear upon the interpretation or enforcement of this Settlement Agreement.

14, Suecessors.

This Settlement Agteement shall bind and inure to the benefit of the Parties and the
respective successors, and assigns of each of them.

15. Amendment and Modification.

. Any amendment or modification of this Settlement Agreement must be in writing, and
signed by all of the Parties. Any amendment or modification not made in this manner shall

have no force or effect.

16.  Naotice,

Any notice to be given to one of the Parties shall be in-writing and shall be given either by
personal delivery, overnight delivery, or by registered or certified mail with return receipt
requested (with contemporaneous notice by facsimile) and addressed as follows:
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To Santa Clara: ' with a copy to:
City of Santa Clara ‘ Office of the City Attorney
City Manager City of Santa Clara
1500 Warburton.Avenue ' 1500 Warburton Avenue
Santa Clara, CA 95050 Santa Clara, CA 95050
Telephone:  (408)615-3001 Telephone:  (408) 615-2230
Facsimile  (408)249-7846 Facsimile = (408) 249-7846

Ta Redevelopment Agency of the City of Santa Clara:
Redevelopment Agency of

the City of Santa Clara
1500 Warburton Ave. -
Santa Clara, CA 95050
To County of Santa Clara with a copy to:
County Executive Office of the County Counsel
70 West Hedding Street County of Santa Clara
11" Floor, East Wing 70 W. Hedding St.
San José, California 95110 9™ Bloor, Bast Wing
San José, CA 95110
To City of San José  ~ with a copy to:
City Manager Office of the City Atiorney
200 East Santa Clara Street 200 East Santa Clara Street
17" Floot Tower San José, CA 95113-1905
San José, California 95113
To Redevelopment Agency of the City of San José with a copy to: -
Executive Director Office of the Gesnieral Counsel
200 East Santa Clara Street 200 East Santa Clara Street
14" Floor Tower . San Jos¢, CA 95{13-1905

San José, California 95113

Any Party may, by written notice to the others, designate a different person, address,
telephone or facsimile number, or other information specified above, which shall be

substituted for the one specified above. )

17. No Waiver.

The failure of any of the Parties to insist upon strict adherence to any provision of this
Settlement Agreement, or to object to any failure to comply with any provision of this
Settlement’ Agreement, shall not be a waiver of that provision or preclude that Party from
enforcing that provision. None of the provisions of this Settlement Agreement, including the
provisions of this paragraph, shall be deemed to be waived, except by a writing signed by
the Party against whom enforcement of the waiver is sought. _
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18. Further Assurances,

Each of the Parties agrees to do any and all acts or things reasonably necessary in
connection with the performance of its obhgatlons under this Settlement Agreement without

‘undue delay or expense.
19.  Assistance of Connsel.

The Parties, and each of them, represent and warrant that each has investigated the facts as
deemed necessary to execute this Settlement Agreement; that each has had the opportunity
to review and discuss this Settlement Agreement with their counsel; and that no payments,
promises, representations, or inducements for the execution of this Settlement Agreement
“have been made or in any way relied on in executing this Settlement Agreement except for
the separate setflement agreement between San José and County and as solely described in

this Settlement Agreement,

20. Costs and Fees.

It is agreed and understood that each of the Parties shall bear its own costs and attorneys’
fees with respect to the Litigation, the Appeal, and this Settlement Agreement, including al}
costs and attorneys’ fees incurred in conncction with, or in any way related to, the
negotiation or consummation of this Settlement Agreement.

21. Due Authority.

.Each individual signing this Settlement Agreement expressly states and warrants that he or
she has due authority to sigr and execute this SettlementA greement on behalf of the person

or entity for whom the individual signs.

22.  Counterparis

‘This Settlement Agreeinent may be executed in one or more counterparts, each of which
shall be deemed an original, all of which together shall constitute one and the same
instrument.

23.  Severability.

If any provision of this Settlement Agreement is determined to be unenforceable, invalid, or
illegal, the other provisions of this Settlement Agreement shall continue in full force and

effect.
24, Effective Date.

This Setilement Agreement shall become effective, final, and binding on the Effective Date
of this Settlement Agreement.
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. 25.  Incorporation of Preamble and Recitals.

N

 The Parties to this Seitlement Agreément agres and attest to the truth and accuracy of the
provisions, contained in the Preamble and Recitals set forth above, The provisions of the
Preambie and Recitals are hereby incorporated and made a part of this Settlement

. Agreement by this reference. The Parties agree that this Seftlement Agreement has been
éntered into, at least in part, in consideration of the provisions contained in the Preamble and
Recitals, as well as the provisions contained in the balance of this Settlemént Agreement,

. The Parties acknowledge and accépt the terms and conditions of this Seitlement Agreement
as’ evidenced by the following signatures of their duly authorized representatives. It is the intent of
the Parties that this Settlement Agreement shall become valid and enforceable as of the Effective

Date. .
CITY OF SANTA CLARA, CALIFORNIA,
a chartered California muaicipal corporation
.- ‘Approved as to form: ) .
QOUM Q Lﬁ) ' By: M%Mm& .
~ MICHAEL R. DOWNRY 7 B -AENNIFER SPAHACINO
City Attorney . ~ \Qity Manager
Atiest: ' ‘ ' - 1500 Warburton Avenue

-Santa Clara, CA. 95050
Telephone:  (408)615-2210
Fax: (408)241-6771

ROD DIRIDON, JR.
City Clerk o

Approved as to form: COUNTY OF SANTA CLARA |

ANN RAVEL Chairperson
County Counsel . . Board of Supervisors
COUNTY OF SANTA CLARA :

ATTEST

Clerk
Board of Supervisors
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25. Incorporation of Preamble and Recitals.

The Parties to this Settlement Agreement agree and attest to the truth and accuracy of the
provisions contained in the Preamble and Recitals set forth above. The provisions of the
Preamble and Recitals are hereby incorporated and made a part of this Settlement
Agreement by this reference. The Parties agree that this Settlement Agreement has been
entered into, at least in patt, in consideration of the provisions contained in the Preamble and
Recitals, as well as the provisions contained in the balance of this Settlement Agreement.

The Parties acknowledge and iaccept the terms and conditions of this Settlement Agreement
as evidenced by the following signatures of their duly authorized representatives. It is the intent of
the Parties that this Settlement Agreement shall become valid and enforceable as of the Effective

Date,

CITY OF SANTA CLARA, CALfFORNIA,
a chartered California municipal corporation.

Approved as 1o form:
v By: :

MICHAEL R. DOWNEY ' JENNIFER SPARACINO

City Attorney City Manager

Attest: 1500 Warburton Avenue
Santa Clara, CA 95050
Telephone:  (408)615-2210
Fax: (408)241-6771

ROD DIRIDON, JR.

City Clerk

Appz%o W COUNTY OF SANTA CLARA

“ANN RAVEL AN airperson  JAMES/T. BEALL, JR.

County Counsel oard of Supervisors

COUNTY OF SANTA CLARA

ATTEST Q |
T PRYLLIS A, PERE??Z

Board of Supervisors
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ATTEST |

. LA
* City Cletk i
APPROV. s TOLE ALFORM REDEVELOPMENT AGENCY OF THE

/"' CITYAIR S

General C/funsel :,
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SETTLEMENT AGREEMENT

This Settlement Agreement ("Agreement”) is made as of this
[Qday of November, 2006, by and amonrg the County of Santa Clara
(“County”), the Santa Clara County Financing Authority (“SCCFA"),

- the Silicon Valley Theatre Financing Corporation (“SVTFC”),
sometimes collectively referred to as the “County Parties,” and the

City of San Jose (“City”) and the Redevelopment Agency of the City of
San Jose ("Agency”), sometimes the City and Agency are coilectively .
referred fo herein as the “City Parties.” This Agreement shall also

. -constitute the settflement agreement between the City and County for
the mttigatton of transportation impacts arising from the North San

Jose Area Development Policies Update ("NSJ iject )

RECITALS '

A. The County, City and Agen(;y previously entered into an

: Amended and Restated Agreement among the Redevelopment
Agency of the City of San Jose, the County of Santa Clara, and
the City of San Jose dated May 22, 2001 (“May 2001
Agreement”). The May 2001 Agreement remains in effect, and
nothing herein is intended to amend that May 2001 Agreement
except that Section VI, Paragraph 1, Subpart 7, of the May 2001
Agreement, respecting the annexation of County pockets, shall
now be read and interpreted in conjunction with that which is set
forth in this Agreement.

B. The County Parties entered into various agreemenis with
several private parties to construct and operate a theater at the
County’s fairgrounds property (“Fairgrounds”),

C. OnAugust 2, 2004, the City Parties filed a Complaint in Santa
Clara County Superior Court, Case No. 104CV024291 (“Case
No. 024291" or “Fairgrounds Litigation"), seeking a judicial
determination as to whether the County’s approval of the
theater project at the Fairgrounds violated the May 2001
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Agréerhént This complaint set forth claims for'declaratary relief.
against the County, and preliminary and permanent: m;unct:on
~ against the County Parties.

On or about October 14, 2004, the City Parties filed .a First
Amended Complaint in Case No. 024291, setting forth a claim
for declaratory relief against the County, and interference with
contractual relationship against SCCFA and SVTFC.

On or about October 20, 2004, the venue was changed to the
San Mateo County Superior Court, and this civil action was later
transferred and assigned Case No. CIV442629 (“Case No

442629").

On December 13, 2004, the City Parties filed a Second
Amended Complaint in Case No. 442629, setting forth claitms
for declaratory relief against the County, interference with
contraciual relationship against SCCFA and SVTFC, breach of
contract against the County, petition for alternative and

* peremptory writs of mandamus'against the County, and petition
for writ of administrative mandamus against the County. On
February 28, 2005, the County Parties filed an Answer to this
Second Amended Complaint, and fater on March 3, 2005, ftled
an Amended Answer,

On April 28, 2005, the County filed a Cross-Complaint in Case
No. 442629, setting forth claims for breach of contract, breach
of the implied covenant of good faith and fair dealing, and
intentional interference with prospective economic relations

* against the City Parties. On or about. July 13, 2005, the City -
- Parties filed an Answer to thls Cross-Complaint,

On January 9, 2006, the Court of Appeal of the State of
California, First Appeliate District, reversed the November 22,
2004 Superior Court Order granting County Parties' special
motion to strike as to the City Parties’ injunction cause of action
in the original August 2, 2004 complaint.
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'L On Febtuary 16, 2006, the San’Matéa:County Sugerior Court
granted the County Parties’ Motion for Summary Judgient in
Case No. 442629, and issued an Ordet: that all claims alleged in

-the Second Amended Complaint are adjudicated in favor of the
County Parties and against the City Parties. In a separate Order
dated February 28, 20086, the San Matéo County Superior Court
granted the City Parties’ Motion for Summary Adjudication as to
the First Cause of Action (breach of Paragraph VII(P)(3)-of the
May 2001 Agreement) and Fifth Cause of Action (intentional
interference with prospective economic relations) of the Cross-
Complaint. The City Parties' motion was denied as to the
Cross-Complaint’s remaining causes of action.

J.  OnJuly 28, 2005, the County filed suit against the, City in the
Santa Clara County Superior Court, Case No. 105CV046005,
entitied County of Santa Clara v. City of San Jose, et al. (“Caseé

_No. 046005 or “North San Jose Litigation"), alleging, inter alia,
~ that the City's approval of the NSJ Project and certification of
the North San Jose Area Development Policies Update
Environmental Impact Report (“NSJ EIR") violated various
pravisions of the California Environmental Quality Act of 1970
(“CEQA").” This North San Jose Litigation was later ’ ,
consolidated with two separate actions filed by the City of Santa
. Clara and Redevelopment Agency of the City of Santa Clara,
and the City of Milpitas, and the consolidated action continued
" under Case No. 046005..

K. .On March 2, 2008, a frial was held in the North San Jose
Litigation. 1n the Notice of Decision issued on March 2, 2006,
the Court held that there was not substantial evidence fo
support the City's determination that there were no feasible

_mitigation measures for impacts to transportation facilities under
the jurisdiction or control of other public agencies. The Court
further held that San Jose’s findings were timely, that San
José's findings concerning potable water supply were supported
by substantial evidence, and that San Jose's findings that the
NSJ Project would not have cumulative impacts on wastewater
facilities were supported by substantial evidence. On March 28,
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20086, a JUdgment and a Peremptérv Writ of Mandate Were
entered in agcordance with the Notice of Decision in the North:

San Jose Litigation.

L.  The County Parties and City Parties desire to settle and .
compromise all claims and defenses that were asserted in:the
. Fairgrounds Litigation. The City Parties and the County further
desire to settle and compromise all claims and defenses that
were asserted in the North San Jose Litigation.

ACCORDINGLY, THE PARTIES AGREE AS FOLLOWS:

. 1. Resolution of the Fairgrounds Litiqation

a. Entrv of Judgment

In regard to the Second Amended Complaint in Case No.
442629, the City Parties agree to allow Judgment to be entered
in favor of the County Parties against the City Parties respecting
the February 16, 2006 Court Order granting the County Parties’
Motion for Summary Judgment. The City Parties waive any

" appeal, and the County Parties waive their costs of suit and
attorneys fees respectmg such Judgment :

b.  Dismissal of County Cross-Complaint

The County agrees to execute a request for dismissal with
prejudice of its Cross-Complaint as to all crass-defendants, .
including the Clty Parties, within two weeks from the date of this

Agreement.

C. Waiver of Claims and Damages

The Cotinty Parties hereby waive any and all claims or
damages relating to ot arising out of the Fairgrounds Litigation. -
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d. Pavments by Cltv andlor: Aqencv

The Clty and/or Agency shall contrlbute the sum of $22.5 million -
to County in three (3) equal instaliments of $7.5 million to be
used towards a community project that has been identified as
the construction of a Colunty Crime Laboratory, seismic
upgrades to Superior Court or Valley Medical Center facilities,
or seismic upgrades of other existing facilities that would benefit
ihe citizens of City. The first payment shall be made no later

~ than July 1, 2007; the second payment shall be made no later =
than July 1, 2008; and, the third payment shall be made by no .
later than July 1, 2009. Itis the intent of the City and Agency
that these payments will be made out of Agency bond funds. It
is understood that if Agency bond funds are not available when
installment payments are due, the City and/or Agency shall
nevertheless make each installment payment from other
sources of their choosing. it is further understood that thése
contributions shall be made in addition to any pass-through or
delegated fund payments contamed in the May 2001

Agreement

. "The contribution of the funds set forth in this paragraph (d) shall

be expressly contingent upon the execution of separate

" settlement agreements between the City of San Jose, the City
of Santa Clara, the Santa Clara Redevelopment Agency, and
the City of Milpitas to resolve the consolidated North San Jose
Litigation. The County agrees to provide its best efforts to
achieve final resolution of the consolidated North San Jose
Litigation through executed settlement agreements between

- City Parties and the Cities of Milpitas-and Santa Clara.

e. Annexation of County Pockets

in terms of the annexation of existing County Pockets (or urban
unincorporated “islands”) of unincorporated land that are
scattered throughout the City's Urban Service Area, the pames

agree as follows:
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i.  Annexation of Countv Pockets of 150 Acres or".
‘Less .

City shalt immediately initiate a process leading fo the
“consideration by City's City Council of the annexation of all such
existing County Pockets of 150 acres or less, and the City shall

make good-faith efforts to complete all such County Pocket
annexations by April 15, 2011, The respective parties
recognize that legislative changes could affect the City's ability
to annex such County Pockets, and that City shall not be held
liable or responsible for delays or inabilities directly created.by-
or resulting from changes in applicable State legislation. The
County agrees that, in order to facilitate the processing of these
annexations, it shall absorb the usual County costs associated
with preparing annexation maps and praviding Assessor's and
Surveyor's reports, for which the County normally charges fees
to the annexing entity. County shail pay for any LAFCO work.
and fees related to such annexations. County shall further pay
any State Board of Equalization fees related to such
annexations.

il. - Annexation of County Poékets Greater than
150 Acres :

a)  City will use good-faith efforts to initiate
the processmg of annexations for such existing County Pockets
of greater than 1560 acres by April 15, 2011, by commencing the
processes necessary for the City Council to consider adoption
of a Specific Annexation Plan for each such pocket subject to all
applicable conditions and requirements of California law. The
respective parties recognize that legislative changes could
affect the City's ability to process or annex such County Pockets
as confemplated herein, and that City shall not be held liable or
responsible for delays or inabilities created by or resulting from
changes in the applicable State legislation.

b)  Each Specific Annexation Plan shall
include estimated dates for the following (i) when pre-zoning will
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be completed;:(ii) when ifarmation regarding:# comparison-of
services and charges will be mailed o property:ownérs and.
registered voters; (iii) at least two community-information
meetings to be held; (iv) when the City will prepare and submit
an annexation map to LAFCO; (iv) when the City Council will
consider formal initiation of annexation by resolution; and (v)
when the City will hold a protest hearing, if necessary, The. Csty
shall comply with the Cortese Knox Hertzberg Local
Government Reorganization Act, and either consider immediate
termination of the annéxation proceeding, immediate

-completion of annexation without voter election, or immediate
approval of annexation subject fo voter election with an attempt
to hold said election as saon as possible thereafter. An adverse
election result for approval of annexation of any County Pocket

- shall relieve City from any further obligations under this

Agreement to seek annexation of said County Pocket, unless
there is a subsequent change in state law that would allow for
annexation of said County Pocket without an election.

: iii. The Countyshaﬂ cooperate with the City by
providing, at the Countys sole cost and expense, information
that is reasonably necessary in order for the City to prepare a -
comparison of services and charges fo be mailed 1o property
owners and registered voters. The County shail provide to the -
City such information within a reasonable time following receipt
of the City's request for such information.

.iv. - The parties shall meet and confer, pursuant to
the provisions of Revenue and Taxation Code §99 and any
other applicable California Jaw, to discuss the sharing of-
revenues from the County pockets subject to annexation.

v. - Force Majeure Provision

A court order, judgment, administrative proceeding, litigation, or
legislation that prohibits the annexations of pocket(s)
contemplated herein shall excuse the City's annexation
obligation/performance under this Agreement. Any court order,
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- ‘administrative-proceedingjudgment, litigation; of 1égistation
that delays the annexation of pockei(s)contemplated herein will:
affect the City's compliance with the Aptil 15, 2011 deadline, but
City shall complete the annexations as soon as pdssible subject

- to any and all legal requirements caused by the delay.

2.  Resolution of the North San Jose Litigation

a. The NSJ EIR outfines a number of proposed
improvements for the Montague Expressway within the City to
mitigate traffic impacts from the NSJ Project. The
implementation of these improvements is scheduled to occur
during specified phases of the NSJ Project as described in the

- NSJ EIR. Inits Findings for the NSJ Project, Resoiution No.
. 72788, the City Council determined that the NSJ Project
. included a comprehensive package of roadway improvements
(including upgrades to freeway, expressway, and local street
facilities). The Findings' Mitigation Monitoring and -Reporting
Program holds that the City Department of Public Works will
ensure implementation of the identified mitigation as described
_in the NSJ EIR based upon conditions and commitments
included in the Final Public Wérks Clearance for development
within the project area. The Mitigation Monitoring and
Reporting Program further holds that 85% of all infrastructure
mitigation for any individual phase {and all infrastructure for any
previous phase) must be built or its implementation reasonably
assured prior fo issuance of buﬂdmg permits for any subsequent -

phase.

b.  The County, 'City, and Agency agree to settle the
North San Jose lawsuit as described herein conditioned on the

following:

i. City Constructed Projects.

In and as a part of the implementation of Phase | of the NSJ
Plan, City shall complete and fund mitigations as follows:
Montague Expressway widening to 8 lanes bet\meen Lick Mill
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- and Trade Zone all portions-of the Exfiressway. regardless of
" Gity boundaries, including Interchange modifications at {-880
and the Trimble flyover; City shall complete the McCarthy-"

O'Toole Interchange as a-part of the tmplementatvon of Phase

(Il of the NSJ Plan.

ii.  City Funded Projects.

Ctty shall fund up to an ‘amount not to exceed $11 mlfllon
-dollars, and County shall consfruct the Montague ‘base project”
8-lane improvements as identified in the Comprehensive
‘Gounty Expressway Planning Study, Implementation Plan -
Montague Expressway Tier 1A pro;ect specnf cally:

(a) completion of Interchange modlf cattons
at [-680, . A

(b) widening betweén 1-680 and Park
Victoria, and

(c) any widening remaining to be done -
: between Capitol and 1-680.

Clty shall prowde such fundmg no Iater than June 30, 2010.

* County shall make a good faith effort to complete all of these
improvements within 5 ¥ years of receipt of City's fuinds so long
as City's $11 million contribution is sufficient to cover the '

- improvements or alternate funds are available to complete the
o lmprovements :

iil. Montague/Missiori/101 Interchange Project.

County and City agree, fo the extent allowed by law, to continue
- their support for inclusion in the Valliey Transportation Plan
2030 ("VTP 2030 Plan”) the reconstruction of the interchange at
Montague and Highway 101, with improvements to Mission
College Boulevard as identified in the Comprehensive County
Expressway Planning Study, Implementation Plan - Montague
Expressway, Tier 1B project ("Montague/Mission/101
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. .~Interchange Project”). The County and City’ also agree -that this
is a high priority for State Transportation {mprovément'Program
(“STHP") funding. County shall be solely responsible foralt
planning and design activities related to the

-Montague/Mission/101 Interchange Project; provided, however,

. that County's financial obligations for the Montague/Mission/101°

Interchange Project shall not exceed the amounts set forth in
‘this Section 2.b.1ii. Such activities shall include; but not be

~ limited to, the completion of the Project Study Report (“PSR")
estimated to cost $500,000 and the submission of such PSR to
Caltrans within 1 year of the effective date of this Agreement.
On or before June 30, 2010, County shall fund the design work
for the construction of the Montague/Mission/101 Interchange -
Project, as identified in the Expressway Study and as '
contempiated in the PSR prepared in accordance with this
Settlement Agreement. The design work shall be completed on
or before June 30, 2014. In no event shall County’s funding
responsibility for the design work exceed $1,500,000.00. If
funding for the construction of the Montague/Mission/101
Interchiange Project is not available on or before July 1, 2014,

- City Parties shall pay-$1,500,000 to County, and County shall -
- allocate that $1,500,000 for construction of the .

* Montague/Mission/101 Inferchange Project in conformity with -
the PSR and such other design work as may be necessary to
improve the intersection for the ultimate interchange
improvements at Highway 101 and Montague Expressway.

iv. San Tomas at Stevens Creék Widening
Project.

" County and City agree that STIP funding to extend the limits of
the mitigation project for San Tomas Expressway widening to'8
lanes between Moorpark (at the south) and El Camino Real (at
the north) is a high priority. Commencing immediately and until
such time as funding is secured, VTA representatives from
County and City shali take all lawful actions to support the
inclusion of the widening of San Tomas Expressway fo 8 lanes
hetween Moorpark and El Camino Real, as identified and
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described in the. Expressway Study in‘the VTP 2030 plan a. a
high-priority item forSTIP funding.

“¢.  Inlight of City Parties’ commitments identiﬁed ih
Paragraph 2(b) above, County agrees to accept the NSJ-
Project’s transportation impacts on fransportation facilities
under the County’s jurisdiction or control without further
mitigation from City Parties.

d.  County shall take all reasonable steps necessary to
resolve the North San Jose Litigation in @ manner that will allow.
-the NSJ Project to proceed, including, but not limited to, '
supporting a motion to set aside the March 28, 2006 Judgment
in Case No. 046005, discharge of the Peremptory Writ of
Mandate, and dismissal of Case No. 046005. County shall
neither requite nor insist that City Parties set aside any of their
existing approvals or circulate any new environmental
documents for the NSJ Project.

‘3. NoAdmission of Liability

The pariies agree that this Agreement is part of a cormpromise
and settlement of disputed claims. The parties further
acknowledge and agree that this Agreement shall not be
construed or deemed fo be evidence of any admission ofany .

fact, matter or thing.
4,  Waiver of Costs

The parties agree to waive all costs, fees, or sanctions against
one another respecting the Fairgrounds Litigation and North.
San Jose Litigation.

5 . Joint Statement

The parties have previously agreed on a )omt statement
regarding this Agreement.
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8. Governing'Law, Forum, and JuriSdiction‘

“a. This Agreement respecting the reso!utlon of Case
No. 442629, shall be interpreted in accordance with and
covered in all respects by the laws of the State of California,.
and the respective parties submit to-the exclusive jurisdiction
and venue of the San Mateo County Superior Court, the
Honorable Mark Forcum, for purposes of interpretation and
enforcement. In the event Judge Forcum is no longer sitting on
the San Mateo County Superior Court bench at the time any
issue regarding interpretation or enforcement arises, then the
parties agree to submit the matter to a Judge selected by the
Presiding Judge of the San Mateo' County Superior Court.

" b. This Agreement respécting the resolution of the
North San Jose Littgatlon shall be interpreted in accordance
-with and covered in all respects by the laws of the State of
Califoriia, and the respective parties submit to the exclusive
jurisdiction and venue of the Santa Clara County Superior
Court, the Honorable Leslie Nichols, for purposes of :
interpretation and enforcement. In the event Judge Nichols is’
no longer sitting on the Santa Clara County Superior Court
" bench at the time any issue regarding interpretation or
enforcement arises, then the parties agree to submit the matter
to a Judge selected by the Presiding Judge of the Santa Clara
County Superior Court. To the extent that any dispute between
City Parties and County regarding the North San Jose Litigation
involves the City of Santa Clara and the separate Settlement '
Agreement entered into between City Parties, County, the City
of Santa Clara, and the Redevelopment Agency of the City of
Santa Clara, then the resolution provisions of that separate
Settlement Agreement shall prevail.

7. Integration’

The parties agree that the terms of this Agreement are
contractual, and not mere recital, and constitute a fully binding
- and complete agreement between the County and the City
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-~ Parties. Except for the bettiement@greemenf bétween the City -
* Parties, City of Santa Clara, Redevelopment Agency of theiCIty
of Santa Clara, and County of Santa Clara‘in the North San -
Jose Lifigation, which is intended to be consistent with the -

" provisions of this Agreement with respect to-the North San Jose
Litigation, this Agreement supersedes any and all prior or
contemporaneous agreements, representations, and
understandings of and between the parties on those matters-
addressed in this Agreement. The parties understand that the
terms of this Agreemient may not be altered, amended, modified’
or otherwise changed in any respect of particular except by a

-writing duly executed by all of the parties hereto.

8.  Coristruction and Interpretation

The parties, through their counsel, cooperated in the drafting in
preparation of this Agreement. Hence, in any construction to be
made of this Agreement, the same shall not be construed
against any party. Further, the titles and headings of sections of
this Agreement are for convenience of reference only and shall
not affect the construction of any provision of this Agreement.
The terms ‘include’, ‘including’ and similar terms shall be
construed as though followed immediately by the phrase ‘but

not limited to.’
9.  Severability

. In the event that, any time subsequent to the execution of this
Agreement, any portion or provision of it is found to he illegal,
invalid, unenforceable, , nonbinding or otherwise without legal
force or effect, the remaining portion(s) will remain in-force and

be fully binding.

10. Counterparts

This Agreement may be executed byv the parties in counterparts.
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11, Addi’aonal Acts

The parties agree to do such acts and execute such documents
as-are necessaty to carry out the provisions and purposes of
“this Agreement.

12. Notice

" All noticés and other. communicatlons required or permitted fo
be given under this Agreement shall be in writing and shali be
personally setved ot mailed, pastage prepaid and return receipt
requested, addressed to the respective parties as follows:

To County : ‘
Parties: . County of Santa Clara -
- County Executive
70 West Hedding Street
* 11" Floor, East Wing
San Jose, California 85110
To City: City of San Jose

City Manager

200 East Santa Clara Street
17" Floor Tower .

San Jose, California 951 13

~ ToAgency: - Redevelopment Agency of the City of San Jose
' . Executive Director

200 East Santa Clara Street

14" Floor Tower

San Jose, California 95113

It
ol
7
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" Notice shall be deemed effective on the date persenalty
dellvered or, if maiied three (3) days after deposit in the mail.

* IN WITNESS WHEREOF the parties have executed this
Agreement upon the day and year above written,

ATTEST: - COUNTY OF SANTA CLARA

&/ NEP

PhyllisA. Perez Glerk: O
- Board of Supervisors -

ames T. Beall, Jr., Chair
Board of Supervisors

. APPRO\/ED AS TQ FORM AND
Ann Miller Ravel
County Counsel

- ATTEST: , - SANTA CLAF?A GOUNTY FINANCING
. . AUTHORITY | -

Jr Chgr . _

ames T. Beall,

' 'APPROVED AS TO FORM AND

Ann Miller Rave!

County Counsel
APPROVE'D AS TO FORM AND SILICON VALLEY THEATRE

_ LEGAL_;IZM FIN IN:"}ORP ATION
Ann Miller Ravel Pdtrick Lovel” -
County Counsel Executive Director
f
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/Kaa&ﬁrf, B ﬂL

Gty Attorney O

CAPTEST , . REDEVELOPMENT AGENGY-OF THE
: . CITHOF 8k, JOSE

e [Chaitparsah Vi

APPROVEDAS T Lm/nﬂ———

Geperal Counsel

Sertlement Agreenznt between County, Page 16 6F 16
SCCFA, SVIFC, City of San Jose,

and Redevolopment Agency of City of San Jose




"EXHIBIT 4



-,

£

¢ G

IN THE COURT OF APPEAL OF THESTATBOF caLForiA. — (COPY

SIXTH APPELLATE DISTRICT
. Court of Anpasl -+ Sbah App. t" o
CITY OF SANTA CLARA, et al,, ¥ ﬁ
Plaintiffs and Appellants, - .
v, - -~ NOV 22 2006
. CITY GF SAN JOSE, et al., MICHAEL J. YERLY, Clerk
Defendants and Respondents. , BY e _
’ DEPUTY
. H030242 .

Santa Clara County No. CV046005, Santa Clara County No. CV046013, Santa Clara County
No. CV046025 ’

BY THE COURT:

Pursuant to the request of the appellant, the alpﬁeal filed on May 26, 2006, is
dismissed. The remitiitur shall issue forthwith.

- NOV 22 2006 RUSHING, P.J.

Date; PJ.
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_.IN'THE COG&T OF APPEAL OF THE STATE OF C%LIFORNIA. g
SIXTH APPELLATE DISTRICT -

Brian Cornelius Hopper
Office of the City Attorney
200 East Santa Clara Street
San Jose, CA 95113

RE: CITY OF SANTA CLARA, etal,,
Plaintiffs and Appellants,

A
CITY OF SAN JOSE, et al,, .
Defendants.and Respondents.

H030242 :
Santa Clara County No. CV046005 Santa Clara County No. CV046013, Santa Clara

County No. CV046025

* ¥ REMITTITUR * *

: I MICHAEL 7. YERLY, Clerk of the Court of Appeal of the State of California, for the
Sixth Appellate District, do hereby certify that the opinion or decision entered in the
- above-entitled cause on November 22, 2006, has now become final.

Appellant /Respondent io recover costs

Each party to bear own costs
Costs are not awarded in this proceeding
Sce decision for costs determination

Witness my hand and the seal of the Court afﬁxed at my office on NOV 2 2 2008

{SEAL} | | MICHAEL J.- YERLY, Clerk
By: J. VALDEZ FLOR

Deputy

Cory
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Ml wsIMIN QLA T ALY Ur 002{002

ATTORNEY QR PARTY W| n mas:‘ 5

o G G S e R T
Santa Clara City Atfotney's Offige by

1500 Warburton Avenus : T

Santa Clara, C:A 95050 | O uov28 O

ATTORNEY FoR iams:__City of Santa Clara, Redevelopment Agonoy of G ' ,

Indud neme of ¢3ut ang name of judieral deaitict aad braneh cours, rany; [
: t A D

Downtown Superior Court N - A . ' PR
PLAINTIFF/RETITIONER: City of Santa Clara, Redevslopment Agency of - FLORES A
Sants Clars et al. .

DEFENDANT/RESPONDENT: City of Sen Jose st al.

N REQUEﬂS‘l;FOR DISWISSAL pr—

araonai injury, Froperty Damage, of Wrongtilt Death . . W ;
™ JOvONE0S 105013
[—] Eminent Domain

[ ] Other (spagify): Wrir of Mandate (CROA)

= A conformadd copywill not be raturnod by tha ¢lark unless amath
1. TO THE CLERK! Please digmlgs this action a8 followa: - .

a. (1) ] with prejudice (2} .1 Without grejudtae

ail of return la pravided with the document, —

b. (1) [ Complaint (2) [ Pefition |
(3 1__] Cross-complaint fliad by (name); ’ . on (dalg):
(4) [ Cross-complaint filed by {reme): an (date):

{6) [__J Entire action of all parties and all ¢auses of action
@ [x] Othar (spaaify):* Pefition in Action No, 105CV046005; 105CV046013 and 105CV046025

ol _

Date: November 28, 2006

Susan Burng Cochran, SBN 136268

(SIGNATURE) X
mey ar parly wiihaut attomey for: City of Santa Clara,

(TYPE OR PRENT NAME OF [Zjaﬁaauzv ] PARTY WITHOUT ATTORNEY)
Redevelopment Agenoy of Santa Clara et 4.

* dlumlaéal requestad & of spacifled padias only. of specifiod counes of
aclion ohly. or of spocifisd rgnss-eamplalnls only, 80 stale and Kentlly E:' PlaintiffPetitianer [} DefandantRespondent
the peres, caunas of solion, ar croBd-complalnta la ba ditimisged. ]__ ] Cross-complalnant :

2,70 THE GLERK: Consent to the ahovs dlsmizgal I hereby glven,*

Date: : b ‘ . ,

-
N GIGRATURE)
© (TYPEORPRINTNAMEQF [ IATTORNEY [_IPARTY WrtHOuY ATTORNEY) Atternay or parly withaut attorioy far:

%Al u crosecomplalat v or Responsd (Family Law) seeking efianative

- S talnant dant) - -
T o s comeen ¥ ey by o o Gull Pescatue aecloy L= ""a‘"“’i{g&“‘“’"‘” [_] DefondantRespandent
8640} or U - [ Croga-chriiplainant
(7o be.complefed by alerk) '
8. L Disnissal entered as requested on faarey:.  NOV 2 8 2005
4, | ]Dlsmissal enfered on (date): ' as o only (reme):

5. [ I Dismissal not entered as requested for tha following reasons (specify):
*

8. 2. Altorriey or party without attorriey rotifisd on (date); NOV 238 2008
b. Attomey or party without attorney not notified. Filing party falled to provide

L & copy to oonform |77 ] mearis to return conformed capy o A Flos
f‘.'ﬁiof Exscutive Otflcar/Clerk ORESCA

Date:  NOY 2 § 2006 ~© Clerk, by  Deplity

A e © REQUESTFORDISMISSAL  _ legl —  SHSGITMRRIGNG
BER(a)E) (Rav, Janyery 3, 1887} J o
Manaarory Form C&L A8




