City of Santa Clara

Revised Call and Notice of Special Meeting

City Council

Wednesday, April 8, 2020 2:00 PM City Hall Council Chambers
1500 Warburton Avenue
Santa Clara, CA 95050

* With the heightened “Stay at Home” order by the State and the continued order by the County, the
Mayor will be present for the meeting with Councilmembers and department heads participating
online. A limited number of staff will also be present. The meeting set-up is in line with the
recommendations of the COVID-19 White House Task Force, which notes no more than 10 people
gatherings.
* The City Cafeteria has been set up to accommodate up to 10 people at a time and public comment
will be given from that location.
* However, we encourage residents to stay at home and provide public comment:

o Via the City’s eComment section (now available during meeting)

o Via email to PublicComment@santaclaraca.gov
* As usual, the public can view the meetings on SantaClaraCA.gov, Santa Clara City Television
(Comcast cable channel 15 or AT&T U-verse channel 99), or the livestream on the City’s YouTube
channel or Facebook page.

NOTICE IS HEREBY GIVEN that, pursuant to the provisions of California Government Code
§54956 (“The Brown Act’) and Section 708 of the Santa Clara City Charter, the Mayor calls for a Special
Meeting of the City Council of the City of Santa Clara to commence and convene on April 8, 2020 at 2:00
PM for a Special Meeting in the City Hall Council Chambers located in the East Wing of City Hall at 1500
Warburton Avenue, Santa Clara, California, to consider the following matter(s) and to potentially take
action with respect to them.

2:00 PM COUNCIL SPECIAL MEETING

Call to Order
Pledge of Allegiance and Statement of Values
Roll Call

CLOSED SESSION

20-465 Conference with Legal Counsel-Existing Litigation (CC)
Pursuant to Gov. Code § 54956.9(d)(1)
Name of case: City of Santa Clara, etc. v. D.E. Il Restaurants,
Inc., et al., Superior Court Case No. 19CV340508
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Public Comment

The public may provide comments regarding the Closed Session item(s) just prior to the Council beginning the
Closed Session. Closed Sessions are not open to the public.

Convene to Closed Session (Council Conference Room)

REPORTS OF ACTION TAKEN IN CLOSED SESSION MATTERS

CONTINUANCES/EXCEPTIONS

CONSENT CALENDAR

[ltems listed on the CONSENT CALENDAR are considered routine and will be adopted by one motion. There will be
no separate discussion of the items on the CONSENT CALENDAR unless discussion is requested by a member of
the Council, staff, or public. If so requested, that item will be removed from the CONSENT CALENDAR and
considered under CONSENT ITEMS PULLED FOR DISCUSSION.]

1. 20-462 Action on the Universal Resolution of Authorized Agents for
Disaster Recovery Funds [Council Pillar: Deliver and Enhance
High Quality Efficient Services and Infrastructure]

Recommendation: Authorize City Manager, Fire Chief and/or Director of
Finance to act as designated agents of the City of
Santa Clara for all matters pertaining to state disaster
assistance by approving the attached Cal OES form
130 “Designation of Applicant’'s Agent Resolution for
Non-State Agencies”

PUBLIC PRESENTATIONS

[This item is reserved for persons to address the Council or authorities on any matter not on the agenda that is
within the subject matter jurisdiction of the City or Authorities. The law does not permit action on, or extended
discussion of, any item not on the agenda except under special circumstances. The governing body, or staff, may
briefly respond to statements made or questions posed, and appropriate body may request staff to report back at a
subsequent meeting. Although not required, please submit to the City Clerk your name and subject matter on the
speaker card available in the Council Chambers.]

CONSENT ITEMS PULLED FOR DISCUSSION

PUBLIC HEARING/GENERAL BUSINESS
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2. 20-464 Action on Landfil Post-Closure Operation and Management
Agreement for Related Santa Clara project [Council Pillar:
Promote and Enhance Economic and Housing Development]

Recommendation: Alternative 1:
Approve and authorize the City Manager to execute
the Landfill Post-Closure Operations and
Management Agreement with Related Santa Clara,
LLC for the Related Santa Clara development project
and authorize the City Manager to obtain additional
insurance programs to bolster the limits of liability
available to City under the Project insurance
programs.

3. 20-440 Action on Small Business Assistance Grant Program in
Response to COVID-19 [Council Pillar: Enhance Community
Engagement and Transparency]

Recommendation: 1. Approve Small Business Assistance Grant
Program and direct staff to continue working with
the Silicon Valley Central Chamber of Commerce
or other organization to leverage additional
resources for the program.

4, 20-452 Discussion and Direction on the Santa Clara Tourism
Improvement District [Council Pillar: Promote and Enhance
Economic and Housing Development]

Recommendation: Alternative 2: Direct staff to proceed with the renewal
of the current Santa Clara Tourism Improvement
District.

REPORTS OF MEMBERS AND SPECIAL COMMITTEES

CITY MANAGER/EXECUTIVE DIRECTOR REPORT

ADJOURNMENT

The next regular scheduled meeting is on Tuesday evening, April 28, 2020 in the City Hall Council
Chambers.
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MEETING DISCLOSURES

The time limit within which to commence any lawsuit or legal challenge to any quasi-adjudicative decision made by the City
is governed by Section 1094.6 of the Code of Civil Procedure, unless a shorter limitation period is specified by any other
provision. Under Section 1094.6, any lawsuit or legal challenge to any quasi-adjudicative decision made by the City must
be filed no later than the 90th day following the date on which such decision becomes final. Any lawsuit or legal challenge,
which is not filed within that 90-day period, will be barred. If a person wishes to challenge the nature of the above section in
court, they may be limited to raising only those issues they or someone else raised at the meeting described in this notice,
or in written correspondence delivered to the City of Santa Clara, at or prior to the meeting. In addition, judicial challenge
may be limited or barred where the interested party has not sought and exhausted all available administrative remedies.

AB23 ANNOUNCEMENT: Members of the Santa Clara Stadium Authority, Sports and Open Space Authority and Housing
Authority are entitled to receive $30 for each attended meeting.

Note: The City Council and its associated Authorities meet as separate agencies but in a concurrent manner. Actions taken
should be considered actions of only the identified policy body.

LEGEND: City Council (CC); Stadium Authority (SA); Sports and Open Space Authority (SOSA); Housing Authority (HA);
Successor Agency to the City of Santa Clara Redevelopment Agency (SARDA)

Public contact was made by posting the Council agenda on the City’s official-notice bulletin board outside City Hall Council
Chambers. A complete agenda packet is available on the City's website and in the City Clerk’s Office at least 72 hours
prior to a Regular Meeting and 24 hours prior to a Special Meeting. A hard copy of any agenda report may be requested by
contacting the City Clerk's Office at (408) 615-2220, email clerk@santaclaraca.gov <mailto:clerk@santaclaraca.gov> or at
the public information desk at any City of Santa Clara public library.
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Agenda Report

20-465 Agenda Date: 4/8/2020

REPORT TO COUNCIL

SUBJECT
Conference with Legal Counsel-Existing Litigation (CC)
Pursuant to Gov. Code § 54956.9(d)(1)

Name of case: City of Santa Clara, etc. v. D.E. Il Restaurants, Inc., et al., Superior Court Case No.
19CV340508
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Agenda Report

20-462 Agenda Date: 4/8/2020

REPORT TO COUNCIL

SUBJECT
Action on the Universal Resolution of Authorized Agents for Disaster Recovery Funds [Council Pillar:
Deliver and Enhance High Quality Efficient Services and Infrastructure]

BACKGROUND

The City of Santa Clara has the ability to request and receive financial assistance from the California
Governor’'s Office of Emergency Services (Cal OES) and the Federal Emergency Management
Agency (FEMA) as a public entity established under the laws of the State of California. This is in
accordance with Public Law 93-288 as amended by the Robert T. Stafford Disaster Relief and
Emergency Assistance Act of 1988 and/or state financial assistance under the California Disaster
Assistance Act. The City must have a valid Authorized Agent Resolution Form 130 on file with Cal
OES to apply for and receive financial assistance from Cal OES and FEMA.

DISCUSSION

In response to the Coronavirus (COVID-19) pandemic, the President declared a national emergency
on March 13, 2020 and in accordance with section 502 of the Robert T. Stafford Disaster Relief and
Emergency Assistance Act, 42 U.S.C. §5192, certain emergency protective measures taken to
respond to the COVID-19 emergency at the direction or guidance of public health officials may be
reimbursed under Category B of FEMA'’s Public Assistance program. Providing the Authorized Agent
Resolution Form 130 to Cal OES will allow the City to apply for disaster funds to offset its costs
associated with responding to the pandemic.

ENVIRONMENTAL REVIEW

The action being considered does not constitute a “project” within the meaning of the California
Environmental Quality Act (“CEQA”) pursuant to CEQA Guidelines section 15378(b)(4) in that it is a
fiscal activity that does not involve any commitment to any specific project which may result in a
potential significant impact on the environment.

FISCAL IMPACT

There is no cost to submit the Authorized Agent Resolution Form 130 to Cal OES. Efforts to
maximize the City’s reimbursement is ongoing and underway. The City’s eligible costs to respond to
the pandemic by conducting emergency protective measures are expected to be covered by FEMA at
a 75% cost share. Additional information will be brought forward at a later date to the Council, with
corresponding appropriation actions for any future revenue received from FEMA reimbursements.

PUBLIC CONTACT

Public contact was made by posting the Council agenda on the City’s official-notice bulletin board
outside City Hall Council Chambers. A complete agenda packet is available on the City’s website
and in the City Clerk’s Office at least 72 hours prior to a Regular Meeting and 24 hours prior to a
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Special Meeting. A hard copy of any agenda report may be requested by contacting the City Clerk’s
Office at (408) 615-2220, email clerk@santaclaraca.gov <mailto:clerk@santaclaraca.gov>.

RECOMMENDATION

Authorize City Manager, Fire Chief and/or Director of Finance to act as designated agents of the City
of Santa Clara for all matters pertaining to state disaster assistance by approving the attached Cal
OES form 130 “Designation of Applicant’'s Agent Resolution for Non-State Agencies”

Reviewed by: Kenn Lee, Director of Finance
Approved by: Deanna J. Santana, City Manager

ATTACHMENTS
1. Cal OES Form 130 “Designation of Applicant’s Agent Resolution for Non-State Agencies”
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STATE OF CALIFORNIA
GOVERNOR'’S OFFICE OF EMERGENCY SERVICES Cal OES ID No: 085-69084
Cal OES 130

DESIGNATION OF APPLICANT'S AGENT RESOLUTION
FOR NON-STATE AGENCIES

BE IT RESOLVED BY THE City Council or te City of Santa Clara
(Governing Body) (Name of Applicant)
THAT City Manager OR
(Title of Authorized Agent)
Fire Chief OR

(Title of Authorized Agent)

Director of Finance
(Title of Authorized Agent)
City of Santa Clara

(Name of Applicant)
established under the laws of the State of California, this application and to file it with the California Governor’s Office of Emergency
Services for the purpose of obtaining certain federal financial assistance under Public Law 93-288 as amended by the Robert T. Stafford
Disaster Relief and Emergency Assistance Act of 1988, and/or state financial assistance under the California Disaster Assistance Act.

AT e City Of Santa Clara

(Name of Applicant)
hereby authorizes its agent(s) to provide to the Governor’s Office of Emergency Services for all matters pertaining to such state disaster
assistance the assurances and agreements required.

is hereby authorized to execute for and on behalf of the a public entity

, a public entity established under the laws of the State of California,

Please check the appropriate box below:

[ This is a universal resolution and is effective for all open and future disasters up to three (3) years followmg the date of approval below.

[thisisa disaster specific resolution and is effective for only disaster number(s)

Passed and approved this 8th day of Apnl , 20 20
City Manager
(Name and Title of Governing Body Representative)
Fire Chief

(Name and Title of Governing Body Representative)
Director of Finance
(Name and Title of Governing Body Representative)

CERTIFICATION

;, Nora Pimentel . duly appointed and_A\SSistant City Clerk of

(Name) (Title)
City of Santa Clara , do hereby certify that the above is a true and correct copy of a

(Name of Applicant)
Resolution passed and approved by the Clty Council of the Clty of Santa Clara
(Governing Body) (Name of Applicant)
on the 8th day of April ,20
(Signature) (Title)

Cal OES 130 (Rev.9/13) Page |



STATE OF CALIFORNIA
GOVERNOR'’S OFFICE OF EMERGENCY SERVICES
Cal OES 130 - Instructions

ES For In ion,

A Desngnatlon of Applicant’s Agent Resolution for Non-State Agencies is required of all Apphcants to be eligible to
receive funding. A new resolution must be submitted if a previously submitted Resolution is older than three (3) years
from the last date of approval, is invalid or has not been submitted.

When completing the Cal OES Form 130, Applicants should fill in the blanks on page 1. The blanks are to be filled in as
follows:

Governing Body: This is the group responsible for appointing and approving the Authorized Agents.
Examples include: Board of Directors, City Council, Board of Supervisors, Board of Education, etc.

Name of Applicant: The public entity established under the laws of the State of California. Examples include: School
District, Office of Education, City, County or Non-profit agency that has applied for the grant, such as: City of San Diego,
Sacramento County, Burbank Unified School District, Napa County Office of Education, University Southern California.

Authorized Agent: These are the individuals that are authorized by the Governing Body to engage with the Federal Emergency

Management Agency and the Governor’s Office of Emergency Services regarding grants applied for by the Applicant. There are
two ways of completing this section:

1. Titles Only: If the Governing Body so chooses, the titles of the Authorized Agents would be entered here, not
their names. This allows the document to remain valid (for 3 years) if an Authorized Agent leaves the position
and is replaced by another individual in the same title. If “Titles Only” is the chosen method, this document
must be accompanied by a cover letter naming the Authorized Agents by name and title. This cover letter can
be completed by any authorized person within the agency and does not require the Governing Body’s signature.

2. Names and Titles: If the Governing Body so chooses, the names and titles of the Authorized Agents would be
listed. A new Cal OES Form 130 will be required if any of the Authorized Agents are replaced, leave the position
listed on the document or their title changes.

Governing Body Representative: These are the names and titles of the approving Board Members.
Examples include: Chairman of the Board, Director, Superintendent, etc. The names and titles cannot be one of the
designated Authorized Agents, and a minimum of two or more approving board members need to be listed.

Certification Section:

Name and Title: This is the individual that was in attendance and recorded the Resolution creation and approval.
Examples include: City Clerk, Secretary to the Board of Directors, County Clerk, etc. This person cannot be one of the
designated Authorized Agents or Approving Board Member (if a person holds two positions such as City Manager and
Secretary to the Board and the City Manager is to be listed as an Authorized Agent, then the same person holding the

Secretary posxtlon would sign the document as Secretary to the Board (not City Manager) to eliminate “Self
Certification.”

Cal OES 130 (Rev.9/13) : Page 2
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20-464 Agenda Date: 4/8/2020

REPORT TO COUNCIL

SUBJECT
Action on Landfill Post-Closure Operation and Management Agreement for Related Santa Clara
project [Council Pillar: Promote and Enhance Economic and Housing Development]

BACKGROUND

On June 28, 2016 Council took action on a series of project entitlement approvals including certifying
an Environmental Impact Report (EIR) and approving a Disposition and Development Agreement
(DDA) and a Development Agreement (DA) with Related Santa Clara, LLC (Developer) for the
development of the Related Santa Clara Project (Project) located on an approximately 240-acre site
north of Tasman Drive.

The entire Project includes the development of up to 9.16 million gross square feet of office buildings;
retail, food and beverage, and entertainment facilities; residential units; hotel rooms; surface and
structured parking facilities; new open space and roads, landscaping and tree replacement; and
new/upgraded/expanded infrastructure and utilities.

Development of the Project generally located at 5155 Stars and Stripes Drive involves repurposing a
closed municipal golf course located on a former municipal landfill property (the Landfill). The City
will continue to own the subsurface portion of the Landfill and the Developer will ground lease
“airspace parcels” for development of the Project. While the first phase of the Project (involving
about 14 acres along Tasman Drive) is not above the Landfill, all other phases of the Project involve
the Landfill area. California state laws and regulatory agencies impose long-term maintenance and
monitoring obligations on the owner and operator of closed landfill facilities.

The Disposition and Development Agreement between the City of Santa Clara (City) and Developer
dated as of August 12, 2016 (DDA) requires City and Developer to execute an agreement that is
consistent with the term sheet attached to the DDA as Exhibit M and that contains other mutually
acceptable provisions to allocate responsibility for Landfill operation and maintenance activities
required by the landfill regulatory agency approvals and related risk mitigation measures during and
after construction. Accordingly, City and Developer have prepared a Landfill Post-Closure Operation
and Management Agreement (Landfill O&M Agreement) that is consistent with Exhibit M of the DDA
and reflects approvals and requirements issued by the Regional Water Quality Control Board after
the DDA was executed. Specifically, the Landfill O&M Agreement:

(i) Allocates responsibility between City and Developer for ownership, operation, maintenance
and management of the Landfill and the “Project Landfill Systems”, including the Landfill
gas extraction system, leachate control system, the clay cap and the fill above it,
groundwater monitoring wells, and perimeter air monitoring stations;
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(ii) Allocates responsibility between City and Developer for the design and construction of certain
“Project Landfill Systems”; and

(iii) Defines the minimum insurance programs and coverage terms to protect City’s interest in the
Project and provide a primary framework for recovery of losses related to the Project
development.

The Landfill O&M Agreement is in final form and requires approval through Council action.

DISCUSSION

Development of a project on a closed landfill is significantly more challenging and inherently carries
with it significantly more risk than developing on non-landfill property. The Landfill O&M Agreement
addresses responsibilities associated with the Landfill and Landfill systems and the insurance
programs to be procured to manage the risk and protect the long-term interests of both the City and
Developer.

There are three principal topics discussed and documented in the Landfill O&M Agreement:
e Design, Construction, Ownership, Operation and Management of Project Landfill Systems.
e Contractual Indemnifications
e Project Insurance Programs

A. Design, Construction, Ownership, Operation and Management of Project Landfill
Systems.

The Landfill is subject to regulatory orders, directives and closure plans that obligate City (as the
owner of the Landfill) to implement operation, maintenance and management activities for the Project
Landfill Systems in perpetuity. Although Developer will not own any portion of the physical Landfill
itself, the development of the Project involves the penetration of the Landfill with piles and includes
upgrading and reconfiguring certain components of the existing Project Landfill Systems, which will
be undertaken by Developer. Since the development of the Project and the ongoing Landfill
operations are so closely inter-related, it is important for the respective obligations of the city and
Developer to be clearly defined.

Developer Responsibilities: Developer will design and construct certain upgrades,
modifications and replacements to the existing Project Landfill Systems in those portions of the
Landfill ground leased by Developer, at Developer’s sole cost and expense. Developer will also
build, own, operate and maintain the Landfill Gas Mitigation Systems under buildings and private
streets.

City Responsibilities: City will continue to own and be responsible for operation and
maintenance of all Project Landfill Systems (new and old) except for the Landfill Gas Mitigation
Systems. City will operate the existing Project Landfill Systems during construction and obtain
ownership of the upgraded Project Landfill Systems on a rolling basis as portions of the systems are
upgraded and conveyed back to City.

By law, City is obligated to maintain the Project Landfill Systems regardless of the development of the
Project, but under the Landfill O&M Agreement, City will obtain certain upgrades, replacements and
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modifications to the Project Landfill System components at Developer’s expense. Developer is also
required to reimburse City for the increased cost of operating the Project Landfill Systems as a result
of the development of the Project up to a maximum annual reimbursement of $550,000 (the Cap
Amount). This reimbursement is applied after City’s expenditure of a pre-determined “baseline cost”
of $450,000, which was City’s estimate of its annual Landfill operation and maintenance expenditures
when the DDA was approved. At this time, City anticipates that its Landfill operation and
maintenance costs upon full Project buildout will be approximately $820,000 per year. The Landfill
O&M Agreement also allows City to amortize the costs of insurance premiums paid by City pursuant
to the Landfill O&M Agreement and the costs of certain capital repairs and replacements over longer
periods of time, thereby facilitating reimbursement by Developer on an annual basis without City
reaching the Cap Amount in any given year.

B. Contractual Indemnifications

Under the Landfill O&M Agreement, City provides a narrow indemnity to Developer for losses directly
related to City’s negligence or willful misconduct, but only to the extent such negligence or willful
misconduct results in City’s failure to perform its obligations under the Landfill O&M Agreement.
There are express carve-outs from City’s indemnity for: (i) Developer’s negligence or breach of the
Landfill O&M Agreement; and (ii) cleanup costs for on-site ground water contamination where
Developer has obtained insurance for such risk, which Developer has an affirmative obligation to
pursue. By carving out cleanup costs for on-site groundwater contamination (which is City’s
responsibility under existing law), City anticipates that it will be able to obtain insurance for most, if
not all, of the risks associated with its indemnification obligations under the Landfill O&M Agreement.

Developer provides a broad indemnity to City for losses arising out of Developer’s breach of the
Agreement, violation of environmental laws and any release or exacerbation of a pollution condition
(unless such condition was created or caused by the negligence of City). Of particular note is that
liabilities arising out of the exacerbation of existing environmental conditions through the
development of the Project will be a Developer risk, and as further detailed below, will be ultimately
backstopped by insurance running to the benefit of both City and Developer.

The Landfill O&M Agreement is structured so that City and Developer will both look first to the broad
joint insurance programs carried under the Landfill O&M Agreement for recovery of any losses. If the
insurance does not provide coverage or the indemnified loss exceeds the limits of liability under the
applicable insurance policy, the indemnifying party will be responsible pursuant to the terms of the
indemnification. Submission and management of claims under joint insurance programs will be
governed by an Insurance Administration Agreement to be executed prior to Developer commencing
intrusive work on the Landfill. The Insurance Administration Agreement will establish criteria and
procedures for allocating and paying self-insured retentions and establish protocols for notification
and cooperation between Developer and City in making claims to the applicable insurers. This
“primacy of insurance” approach is designed to reduce prolonged disputes between City, Developer
and multiple insurers relating to causation and liability for specific losses by establishing centralized
primary insurance programs that insure the broadest possible spectrum of project risks and directly
benefit both City and Developer. Note that the insurance provisions addressed in the Landfill O&M
Agreement cover all insurance requirements for the Project and will be folded into the Project ground
leases as they are executed.

C. Project Insurance Programs
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Developer is obligated to obtain and maintain comprehensive and robust insurance programs
throughout the development of the Project and after completion of construction. The insurance terms
were carefully negotiated so that City’s interest in the Landfill would be sufficiently protected, even for
risks that are unrelated to the development of the Project, and so that the broadest possible range of
Developer’s indemnification obligations would be backstopped with insurance running to both City
and Developer. Developer must therefore maintain standard construction insurance programs as
well as several manuscripted specialty lines programs tailored to the unique risks associated with
development on the Landfill.

(i) Construction Policies. The construction policies include: (1) builder’s risk insurance, (2)
terrorism coverage, and (3) several general liability programs and “owner/contractor-controlled
insurance” programs that will provide coverage for all tiers of horizontal and vertical contractors and
subcontractors working on the Project. Developer is also obligated to seek specific modifications to
the general liability insurance terms so that the unique concussive risk exposures associated with the
penetration of the Landfill during development will be insured. The limits of liability will be increased
based on the number of Project phases covered by each program (for example, $200,000,000 limits
of liability for a single program encompassing Phase 1, Phase 2 and Phase 3. Developer also has
an affirmative obligation to require design professionals to maintain professional liability
insurance/errors and omissions insurance on a primary basis with appropriate limits of liability
depending on the scope of such designer’s work (for example, $10,000,000 per incident limits of
liability for designers of record and $5,000,000 limits of liability for designers of record for any portion
of the Project Landfill Systems).

(ii) Specialty Surplus Lines Policies. Developer must also obtain several specialty lines
insurance programs and provide City with direct access to such policies. These include:

o Owner’s Protective Professional Indemnity (OPPI). OPPI programs will be
obtained with at least $20,000,000 per incident limits of liability and at least $40,000,000 limits of
liability for development all of Phase 1, 2 and 3 of the Project (i.e. the Landfill platform and
immediately surrounding lands). OPPI coverage provides coverage to owners (i.e. Developer and
City) excess of the coverage obtained by design professionals. Under this program, City will have
affirmative coverage for defense and payment of loss for third-party claims relating to design errors
and omissions on the Project Landfill Systems.

o Contractor’s Pollution Liability (CPL). Developer will obtain CPL insurance that
provides bodily injury, property damage and cleanup cost coverage as a result of pollution conditions
arising from Developer’s construction of the Project and City’s Landfill operation and maintenance
activities. The CPL program will cover the entire Landfill, including those areas that are not yet
subject to a ground lease with Developer. All contractors performing construction or operation and
maintenance activities at the Landfill will be enrolled in the program. The CPL program will contain
$50,000,000 limits of liability per incident and in the aggregate with a $5,000,000 sublimit for City
Landfill activities that are performed on those portions of the Landfill not yet subject to a ground lease.

City will reimburse Developer for ten percent (10%) of the total cost of the CPL up to a maximum
reimbursement of $200,000, which reimbursement may be amortized over the policy period for
purposes of calculating Developer’s annual reimbursement and to minimize the likelihood of
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exceeding the Cap Amount in any given year. City’s reimbursement represents a significant cost
savings to City compared to City obtaining its own CPL coverage on portions of the Landfill that are
not yet part of the Project. Moreover, any stand-alone CPL program City would obtain would be very
difficult to underwrite in light of the difficulty of allocating the precise cause of any specific loss
between City’s Landfill operation and maintenance activities and Developer’s construction activities.
City will have the right to review and comment on underwriting submissions, quotes, policy forms and
endorsements, thereby ensuring that City’s interests are adequately addressed in the manuscripted
CPL program.

o Pollution Legal Liability (PLL). Developer will obtain PLL insurance that provides
coverage for cleanup costs and third-party bodily injury and property damage claims for pre-existing
and new pollution conditions for both City and Developer. Developer will seek to obtain coverage for
groundwater cleanup costs imposed on Developer (which are already a direct legal obligation of City)
and Developer must also use commercially reasonable efforts to obtain coverage for City’s
groundwater cleanup costs. Similar to the CPL program, the PLL will provide coverage to the entire
Landfill, including portions that are not yet subject to ground leases with Developer. The PLL will
contain a limit of liability of $75,000,000 per incident and in the aggregate and will be maintained by
Developer for 15 years.

City will reimburse Developer for twenty percent (20%) of the total cost of the PLL with a maximum
reimbursement of $250,000, which reimbursement may (similar to the CPL) be amortized over the
policy period for purposes of calculating Developer’s annual reimbursement. Like the CPL, the PLL
will provide affirmative coverage to City on the entire Landfill and insures City’s pollution related risks
that exist as the owner and operator of the Landfill. City’s reimbursement represents a significant
cost savings to City compared to obtaining the same coverage independent of Developer. Similar to
the CPL, obtaining broad PLL coverage independent of Developer would be difficult and challenging
in light of the many concurrent activities occurring on the Landfill by both City and Developer and
accurately determining causation of any particular loss event. City will have the right to review and
comment on underwriting submissions, quotes, policy forms and endorsements, thereby ensuring
that City’s interests are adequately addressed in the PLL program.

Conclusion

Substantial time and effort were spent negotiating the insurance coverages terms and parameters
with Developer. The multi-disciplinary and cross-departmental team involved in the proposed Landfill
O&M Agreement and the insurance coverages included legal and technical expertise from outside
legal counsel and environmental consultants, together with significant effort from City Attorney’s
office, City Risk Manager, City Manager’s office, and Public Works.

The coverage parameters and the allocation of risks outlined in the Landfill O&M Agreement are
“state-of-the-art” and should be sufficiently protective of City’s interests for the Project and the Landfill
generally. However, City may, at the City Manager’s discretion, elect to consider excess coverage or
independent coverage in addition to the coverage provided in the Landfill O&M Agreement for certain
coverage elements.

ENVIRONMENTAL REVIEW
The action being considered does not constitute a “project” within the meaning of the California
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Environmental Quality Act (“CEQA”) pursuant to CEQA Guidelines section 15378(a) as it has no
potential for resulting in either a direct physical change in the environment, or a reasonably
foreseeable indirect physical change in the environment.

In addition, the Related Santa Clara Project, including all work on and impacts to the Landfill, was
analyzed in accordance with the requirements of the California Environmental Quality Act (CEQA) in
the CityPlace Santa Clara EIR [SCH#2014072078] as certified and adopted by Council on June 28,
2016 by Resolution No. 16-8337.

FISCAL IMPACT

The City expects to pay up to $450,000, starting in fiscal year 2020/21 for its share of the CPL and
PLL policy, which payment will be subject to reimbursement from Developer on an amortized basis
over the term of such policies. Pending the finalized cost of the insurance premiums, staff will bring
forward a budget amendment recommendation to the Council at a later date to appropriate funding to
cover the City’s upfront share, if necessary. As part of the FY 2020/21 Adopted Operating Budget,
approximately $550,000 was allocated in the General Fund Non-Departmental to cover the costs of
the closure of the golf and tennis facility and other potential costs related to the development of the
landfill. Staff anticipates using the majority of that allocation to fund the City’s contribution to the
insurance premiums.

COORDINATION
This report has been coordinated with the Finance Department and City Attorney’s Office.

PUBLIC CONTACT

Public contact was made by posting the Council agenda on the City’s official-notice bulletin board
outside City Hall Council Chambers. A complete agenda packet is available on the City’s website
and in the City Clerk’s Office at least 72 hours prior to a Regular Meeting and 24 hours prior to a
Special Meeting. A hard copy of any agenda report may be requested by contacting the City Clerk’s
Office at (408) 615-2220, email clerk@santaclaraca.gov <mailto:clerk@santaclaraca.gov> .

ALTERNATIVES

1. Approve and authorize the City Manager to execute the Landfill Post-Closure Operations and
Management Agreement with Related Santa Clara, LLC for the Related Santa Clara development
project and authorize the City Manager to obtain additional insurance programs to bolster the limits of
liability available to City under the Project insurance programs.

2. Do not approve the Landfill Post-Closure Operations and Management Agreement with Related
Santa Clara for the Related Santa Clara development project

RECOMMENDATION

Alternative 1:

Approve and authorize the City Manager to execute the Landfill Post-Closure Operations and
Management Agreement with Related Santa Clara, LLC for the Related Santa Clara development
project and authorize the City Manager to obtain additional insurance programs to bolster the limits of
liability available to City under the Project insurance programs.

Reviewed by: Ruth Mizobe Shikada, Assistant City Manager
Approved by: Deanna J. Santana, City Manager
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ATTACHMENTS
1. Final form of Landfill Post-Closure Operations and Management Agreement
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LANDFILL POST-CLOSURE OPERATION AND MANAGEMENT AGREEMENT

This LANDFILL POST-CLOSURE OPERATION AND MANAGEMENT
AGREEMENT (the “Agreement”) is made as of , 2020 (the “Effective
Date”), by and between the City of Santa Clara, California, a chartered California municipal
corporation (the “City”), and Related Santa Clara, LLC, a Delaware limited liability company
(the “Master Developer”). The City and Master Developer are sometimes each individually
referred to as a “Party” and collectively referred to as the “Parties.”

RECITALS

A. The City is the owner of the former Santa Clara All-Purpose Landfill (the “Landfill”)
and has been and currently is responsible for all post-closure regulatory obligations of the landfill
under Title 27 of the California Code of Regulations (“Title 27°). The Landfill is generally
located in the North of Bayshore Area in Santa Clara, California, and consists of approximately
two hundred thirty acres located between Great America Parkway and Lafayette Street (APNs
097-01-073 and -039, 104-03-037, and 104-01-102) (the “City Landfill Parcels”), as more
particularly described in Exhibit A hereto. The City Landfill Parcels will later be subdivided into
two sets of vertical parcels: (1) the “Landfill Parcel” which, in general, constitutes City’s fee
interest in the Landfill; and (2) multiple parcels immediately above the top of the fill above the
clay cap over the Landfill that comprise the “Airspace Parcels,” which constitute City’s fee
interest in the airspace above the Landfill Parcel. In this Agreement, “Developer Airspace
Parcels” shall mean any Airspace Parcels that are subject to a Ground Lease. For purposes of
this Agreement, the term Landfill Parcel shall include any airspace above the Landfill that is not
the subject of a Ground Lease. A Developer Airspace Parcel, together with any other portion of
the Landfill Parcel in the same Phase as the Developer Airspace Parcel, is collectively referred to
herein as a “Project Parcel.”

B. The Landfill has been closed since 1994. The City’s post-closure use of the Landfill
has been as a golf and tennis club, a restaurant and banquet facility, a fire station, City
maintenance operations, the Eastside Retention Basin, a City vehicle washing station, event
parking for Levi’s Stadium, a BMX racing course, and a methane-to-energy facility (i.e., the
Ameresco methane plant).

C. The Parties entered into a Disposition and Development Agreement, dated August 12,
2016 (“DDA”), by which the City will enter into ground leases (each, a “Ground Lease”) for the
Developer Airspace Parcels with the Master Developer or its assignee(s) for the purpose of
developing and operating a mixed use development described in the DDA, and referred to in this
Agreement, as the “Project.”

D. Section 14.1 of the DDA requires the Parties to execute a “Landfill Operation and
Management Agreement” consistent with the Landfill O&M Term Sheet attached as Exhibit M
to the DDA to specify the allocation of responsibilities between the City and the Master
Developer for operation, maintenance and management of Landfill-related systems and features
(including but not limited to (i) the landfill leachate collection system, (ii) the landfill gas
extraction system, (iii) the clay cap and the fill above it, (iv) groundwater monitoring wells
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installed by the City to conduct required quarterly groundwater monitoring; (v) perimeter air
monitoring stations installed by the City to conduct required regular air monitoring; (vi) other
improvements within the Landfill Parcels that are required due to the presence of the Landfill;
and (vii) the Developer Landfill Systems (collectively, the “Project Landfill Systems”)), all as
required by: (i) the Post-Closure Land Use Plan (the “PCLUP”) for the Landfill, which was
approved on December 22, 2016, by the Santa Clara County Department of Public Health, acting
as the Local Enforcement Agency for the state’s solid waste management laws, the future
Revised Corrective Action Plan and Revised Post-Closure Maintenance Plan, and the future
revised Closure Plan, as required of Landfill owners and operators under Sections 21769, 21810,
and 22100 et seq. of Title 27 of the California Code of Regulations; (ii) revised Waste Discharge
Requirements (the “WDRs”) for the changed Landfill use contemplated by the Project, issued on
May 10, 2017, by the California Regional Water Quality Control Board for the San Francisco
Bay Region (the “Regional Water Board”); and (iii) five Mitigation Measures that were
contained in the final approved Environmental Impact Report and Mitigation Monitoring and
Reporting Plan for the Project, for which responsibility is allocated between the City and the
Master Developer (the “Landfill O&M Mitigation Measures”). The obligations related to
operation and management of Project Landfill Systems that are contained in the documents listed
in this section are collectively referred to as the “Landfill O&M Obligations.”

E. The Parties now wish to enter into this Agreement to effectuate the DDA requirement,
and also to allocate responsibilities between the Parties as to design, construction, operations and
maintenance requirements set forth in the Landfill O&M Obligations, and to establish insurance
requirements for the Project.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants and agreements set
forth herein and for good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Parties agree as follows:

1. Definitions. Defined terms used herein and not elsewhere defined shall have the meanings
set forth below.

“Affiliate” means, with respect to any specified Person, any other Person that directly or
indirectly, through one or more intermediaries, controls, is controlled by, or is under common
control with the specified Person. For purposes of this definition, the term “control” means the
possession, directly or indirectly, of the power to direct or cause the direction of the management
and policies of a Person, whether through ownership of voting stock, by contract or otherwise.
The possession, directly or indirectly, by another Person of a right to approve or consent to (or
otherwise restrict) certain business or affairs of the specified Person only through major decision
rights or similar protective approval rights shall not, in and of itself, constitute or indicate
“control”, nor shall a Person be deemed not to have “control” solely because another Person
possesses, directly or indirectly, such major decision rights or similar protective approval rights
with respect to the specified Person.
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“Building” means each physical structure located within a Phase that is intended for
human occupancy or the conduct of a business, including hotels, retail and office space and
apartments.

“City Landfill Parcels” shall have the meaning set forth in Recital A.

“City Landfill Systems” shall have the definition given in Section 5(a)(ii), below.

“City Party” is defined as City and the commissioners, supervisors, elected and
appointed officials, officers, employees, attorneys, contractors and agents of City and, as
applicable, the partners, Affiliates, members and owners, and the officers, partners, agents,
employees and members of each of them (or of its successors or assigns).

“City Place Park” has the definition given in the Master Community Plan.

“DAP Procedures” means the City Place Santa Clara Development Area Plans and
Architectural Review Submittal and Approval Procedures attached as Appendix C to the Master
Community Plan.

“DDA?” shall have the meaning set forth in Recital C.
“Developer Airspace Parcel” shall have the meaning set forth in Recital A.
“Developer Landfill Systems” shall have the definition given in Section 5(a)(i), below.

“Development Agreement” means that certain development agreement dated for
reference purposes as of August 12, 2016 by and between City and Developer, as the same may
be amended from time to time.

“Environmental Laws” means and includes all applicable present and future federal,
State and local laws, statutes, rules, regulations, ordinances, standards, directives, and conditions
of approval, all administrative or judicial orders or decrees and all permits, license approvals or
other entitlements, or rules of common law pertaining to Hazardous Substances, the protection of
the environment, natural resources, wildlife, human health or safety, or employee safety or
community right-to-know requirements related to the work being performed pursuant to this
Agreement, the DDA, or a Ground Lease.

“Ground Lease” shall have the meaning set forth in Recital C.

“Hazardous Substance” means any material, waste, chemical, compound, substance,
mixture, or byproduct that is identified, defined, designated, listed, restricted or otherwise
regulated under Environmental Laws as a “hazardous constituent”, “hazardous substance”,

99 ¢ b1

“hazardous waste constituent”, “infectious waste”, “medical waste”, “biohazardous waste”,
“extremely hazardous waste”, “pollutant”, “toxic pollutant”, or “contaminant”, or any other
designation intended to classify substances by reason of properties that are deleterious to the
environment, natural resources, wildlife or human health or safety, including, without limitation,
ignitability, infectiousness, corrosiveness, radioactivity, carcinogenicity, toxicity and

reproductive toxicity. Hazardous Substance includes, without limitation, any form of natural gas,
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petroleum products or any fraction thereof, asbestos, asbestos-containing materials, PCBs, PCB-
containing materials, and any substance that, due to its characteristics or interaction with one or
more other materials, wastes, chemicals, compounds, substances, mixtures or byproducts,
damages or threatens to damage the environment, natural resources, wildlife or human health or
safety.

“Indemnify” means reimburse, indemnify, defend and hold harmless. “Indemnification”
has a correlative meaning.

“Infrastructure” means those items identified in the Infrastructure Master Plan including
open space improvements (including park improvements and restrooms), streets, rails, sewer and
storm drainage systems, water systems, street improvements (including freeway ramps or other
demolition), landfill “podium” (also referred to as a “structural slab” in the IMP), traffic signal
systems, dry utilities and other improvements, any of which are to be constructed in or for the
benefit of the applicable real property or any other matters described in the Infrastructure Master
Plan. “Infrastructure” also includes any improvements required to serve the Project that have
been imposed as conditions of approval through the Project Approvals. “Infrastructure” does not
include Buildings.

“Infrastructure Master Plan” or “IMP” is a component of the adopted Master
Community Plan for the Project, as such document may be amended from time to time.

“Landfill” shall have the meaning set forth in Recital A.

“Landfill O&M Mitigation Measures” shall have the meaning set forth in Recital D.
“Landfill O&M Obligations” shall have the meaning set forth in Recital D.
“Landfill Parcel” shall have the meaning set forth in Recital A.

“Losses” means all claims, demands, losses, liabilities, damage, liens, obligations,
interest, injuries, penalties, fines, lawsuits or other proceedings, judgments and awards and costs
and expenses (including reasonable attorneys’ fees and costs, consultant fees and costs and court
costs) of whatever kind or nature, known or unknown, contingent or otherwise, including the
reasonable costs to the applicable Party of carrying out the terms of any judgment, settlement,
consent, decree, stipulated judgment or other partial or complete termination of an action or
procedure that requires such Party to take any action.

“Master Community Plan” or “MCP” is the adopted Master Community Plan for the
Project, as such document may be amended from time to time.

“Master Developer Party” means Master Developer, the Phase Developers, their
partners, Affiliates and owners, and the officers, partners, agents, employees and members of
each of them.

“Mitigation Measures” means the mitigation measures identified in the Project EIR that

are applicable to the Project and adopted by the City in connection with its approval of the
Project, to be implemented as provided in the Project MMRP.
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“Party” and “Parties” shall have the meanings set forth in the Agreement preamble.
“PCLUP” shall have the meaning set forth in Recital D.

“Person” means any natural person or a corporation, partnership, trust, limited liability
company, limited liability partnership or other entity.

“Phase” means, individually or collectively as the context requires, each Developer
Airspace Parcel or Parcels designated as a Phase of development by Master Developer from time
to time under this Agreement or a Partial Phase thereof as described in Section 4.2 of the DDA.

“Phase 2A Site” means the parcel specified to be developed as “Phase 2A” as shown on
the Phasing Plan attached as Exhibit E to the DDA. The City Place Park will be located on the
Phase 2A Site.

“Phase Developer” means, with respect to a Phase (or Partial Phase), the developer
thereof (which may include Master Developer) and the tenant under the Ground Lease for such
Phase, as such Person is designated pursuant to the terms of the DDA or applicable Ground
Lease.

“Post-Closure O&M Obligations” means those obligations imposed upon the Project
Site pursuant to the PCLUP, the future Revised Corrective Action Plan and Revised Post-Closure
Maintenance Plan, and the future revised Closure Plan.

“Project” shall have the meaning set forth in Recital C.

“Project Approvals” include all discretionary approvals for the Project that have been or
are issued by the City, including but not limited to the DDA, the Development Agreement, the
MCP, and Development Area Plans approved under the DAP Procedures, all as may be amended
from time to time.

“Project Landfill Systems” shall have the meaning set forth in Recital D.
“Project Parcel” shall have the meaning set forth in Recital A.
“Project Site” has the definition given in Recital C to the DDA.

“Public Improvements” means Infrastructure that is required under Article VII of City’s
Subdivision Code, plus any other Infrastructure that is required to be dedicated to the City
pursuant to the Project Approvals.

“Regional Water Board” has the definition given in Recital D.

“Release” means any accidental or intentional spilling, leaking, pumping, pouring,
emitting, emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the air,
soil gas, land, surface water, groundwater or environment (including the abandonment or
discarding of barrels, containers, and other closed receptacles containing any Hazardous
Substance). The term includes a threatened “Release” but does not include any passive migration
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of'a Hazardous Substance through the air, soil gas, land, surface water or ground water after the
Hazardous Substance has been previously spilled, leaked, pumped, poured, emitted, discharged,
injected, escaped, leached, dumped or disposed into the air, soil, gas, land, surface water or
groundwater.

“Title 27 shall have the meaning set forth in Recital A.
“WDRs” shall have the meaning set forth in Recital D.

2. Apportionment of Costs. The City’s obligations as specified in this Agreement are subject to
reimbursement by the Master Developer for certain costs as set forth in: (a) Sections 14.2,
15.2.2(a) and 26 of the DDA, which is not modified by this Agreement; and (b) Section 5.1 of
the Development Agreement, which is not modified by this Agreement. Notwithstanding
anything in the DDA or this Agreement to the contrary, for purposes of calculating the Annual
Landfill Costs (as defined in the DDA), the City may, at its election, amortize: (i) the total or any
portion of the premium, surplus line taxes and broker commissions contributed by the City
hereunder for any Project Insurance Program (as defined in Exhibit D) over the applicable term
of such Project Insurance Program, notwithstanding that the entire premium, surplus line taxes
and broker commission will be actually paid at binding of the applicable Project Insurance
Program; and (ii) capital repairs or replacements of new equipment that cost in excess of $50,000
and are made or purchased by or on behalf of the City after the effective date of this Agreement
in connection with the City’s operation and maintenance obligations on any Landfill Parcel,
which may, at the election of the City, be amortized over the shorter of (x) the useful life of such
capital repair or replacement on a straight-line basis or (y) a fifteen (15) year period.

3. Scope of Agreement.

(a) Term. This Agreement shall commence upon the Effective Date. This
Agreement shall terminate upon the fifth (5™) anniversary of the termination date for the last
Ground Lease to terminate.

(b) Topics Addressed. This Agreement allocates responsibilities between the
City and the Master Developer for: (1) the operation, maintenance, and management
responsibilities imposed on the Parties in the Landfill O&M Obligations; and (2) the design and
construction of the Project Landfill Systems.

(c) Future Application. To the extent that the requirements included in the
existing Landfill O&M Obligations are modified by a regulatory agency or included in future
Landfill O&M Obligations (for example, the future Revised Corrective Action Plan), it is the
intent of the Parties that responsibilities shall be allocated between the City and the Master
Developer in the same manner as set forth in this Agreement for the existing Landfill O&M
Obligations. To the extent that future Landfill O&M Obligations include new requirements not
contemplated by the existing Landfill O&M Obligations, the allocation of responsibility for such
requirements shall be guided by the general principle that requirements associated with the
Developer Landfill Systems shall be the responsibility of the Master Developer, and
requirements associated with the City Landfill Systems shall be the responsibility of the City.
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(d) Cooperation and Coordination. The Parties shall cooperate with each other
and act in good faith in complying with the provisions of this Agreement, and shall undertake
such actions as may be reasonably necessary to minimize the cost and effort required to comply
with their responsibilities of this Agreement. Each Party also shall undertake such actions as
may be reasonably necessary in order to grant physical access to the other Party for the purposes
of undertaking such Party’s obligations under this Agreement. The Parties shall respond to each
other Party’s reasonable inquiries and requests in a timely manner (taking into account the nature
of the inquiry/request) in the performance of such Party’s obligations under this Agreement.

(e) Providing Timely Data. Upon the other Party’s written request, each Party
shall promptly provide or cause to be provided all final: engineering reports, environmental
reports, and testing results prepared for that Party by third parties, and all formal written
correspondence and required notifications to and from regulatory agencies, to the extent such
reports, results, correspondence and notifications are: related to the performance of its
obligations under this Agreement; in the possession and control of the Party; and are not
privileged or attorney work product.

(f) Preparation of Plans and Reports. Notwithstanding anything to the contrary in
this Agreement, to the extent that any provision in this Agreement obligates the Master
Developer to prepare memoranda, plans, reports, or any other type of documentation that is (1)
subject to City review and (2) required to be submitted to a public agency, and the Master
Developer fails to timely prepare such document in accordance with this Agreement, the City,
after providing the Master Developer with reasonable notice and an opportunity to cure, may, at
its reasonable discretion, elect to prepare such documentation itself, provided that the document
prepared by the City shall not propose actions or requirements that unreasonably and adversely
affect the Master Developer’s ability to implement the Project. Any City costs or expenses
incurred during the preparation of such documentation shall be reimbursed by the Master
Developer as “City Costs,” as provided in (a) Section 26 of the DDA, which is not modified by
this Agreement, and (b) Section 5.1 of the Development Agreement, which is not modified by
this Agreement.

(g) Conflicts with DDA. Except as otherwise expressly set forth in this
Agreement, to the extent that the provisions of this Agreement conflict with any provisions in the
DDA (including the form of Ground Lease attached thereto as Exhibit B-2), the provisions of
this Agreement shall control.

4. Design and Construction of Project Landfill Systems in Project Parcels. The Master
Developer has the responsibility to design and construct the Project Landfill Systems in Project
Parcels as set forth in the DDA. Except as otherwise expressly stated herein, to the extent that
such provisions conflict with this Agreement, the terms of this Agreement shall control.

5. Ownership, Operation, and Maintenance of Landfill System Components.

(a) Developer Landfill Systems and City Landfill Systems. Once the Project (or
applicable phases of it) is built, subject to the terms herein, the Master Developer and the City
will own, operate and maintain discrete separate structures and other features beneath and above
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the Landfill, referred to as the “Developer Landfill Systems” and the “City Landfill Systems,” as
follows:

(1) Developer Landfill Systems. The Master Developer will own, operate,
and maintain all landfill gas mitigation systems built by or on behalf of Master Developer
beneath each building, street segment, roadway and common area in the Developer Airspace
Parcels, except with respect to any street or other area owned or controlled (e.g., pursuant to an
easement) by City, including streets or areas that are initially privately owned or controlled but
are later transferred to City, including, without limitation, pursuant to an easement (collectively,
the “Developer Landfill Systems”).

(i) City Landfill Systems. The City will own, operate, and maintain all
of the Project Landfill Systems other than the Developer Landfill Systems (“City Landfill
Systems”).

(b) Visual Depiction of Responsibilities. The cross-section drawings attached
hereto as Exhibit B are intended illustratively to show the division of responsibilities for Landfill
O&M Obligations between the Master Developer and the City. The Parties recognize that there
may be changes in the configuration and location of the City Landfill Systems and the Developer
Landfill Systems prior to construction as the design as the Project evolves. For example, the
Parties recognize that although there are no current plans for landfill gas mitigation systems
beneath public streets or areas retained by or dedicated to the City, it is possible that such
systems could be required and this Agreement has therefore allocated responsibility to the City
for operation and maintenance of any such systems that are ultimately required. Accordingly, to
the extent that there are any conflicts between the terms of this Agreement and the depictions in
Exhibit B, the express terms of this Agreement shall control. Neither the Developer Landfill
Systems nor the City Landfill Systems include any structures or features that are designated as
“public/franchise utility responsibility” on Exhibit B.

6. Allocation of Responsibilities in PCLUP and WDRs.

(a) Post-Closure Land Use Plan. The division of the Post-Closure O&M
Obligations between the City and the Master Developer pursuant to the PCLUP (including all

costs of compliance) is set forth in Section I of the “Landfill Responsibility Matrix” attached
hereto as Exhibit C.

(b) WDRs.

(1) Notwithstanding whether the City alone, or instead both Parties, are
named as Dischargers for performance of particular tasks or requirements under the WDRs, the
Parties agree the responsibility for performance of such tasks or requirements (including all costs
of compliance) shall be as set forth in this Agreement.

(i) Where Section B (Specifications) in the WDRs or Section C
(Provisions) in the WDRs concern requirements or obligations related to operation, maintenance
and management of Project Landfill Systems (as opposed to design and/or construction
requirements) and both the City and the Master Developer are named as “Dischargers” on the
WDRs for such specification or provision, the entity responsible for performance of such
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specification or provision (including all costs of compliance) is set forth in Section II of the
attached Landfill Responsibility Matrix (Exhibit C).

(i) With respect to the baseline monitoring contemplated in WDR
Section C.4, at least four rounds of the baseline monitoring of the completed ground water
network that is included as part of the work plan shall be conducted by Master Developer before
placement of pilings commences. Such four rounds of monitoring shall be conducted at intervals
roughly evenly spaced, at least one month apart, but Master Developer shall endeavor to space
the rounds six (6) to eight (8) weeks apart. Potential effects of local dewatering must also be
evaluated prior to development to establish baseline (pre-development) hydrological conditions.

(c) Inconsistencies. Where there is an inconsistency in the assignment of
responsibilities as between PCLUP requirements and WDR requirements and the terms set forth
on Exhibit C (the Landfill Responsibility Matrix), the requirements and allocation of Exhibit C
shall govern. Where there is an inconsistency or conflict between the assignment of
responsibilities in this Agreement and Exhibit C, the assignment of responsibilities in this
Agreement shall govern.

(d) Summary of Requirements. The descriptions of the Landfill O&M
Obligations that are included in the Landfill Responsibility Matrix merely summarize the
Landfill O&M Obligations specified in each provision of these documents. The Parties shall
refer to the specific provision of the WDRs and PCLUP to determine the full scope of the
responsibilities under the applicable legal documents.

7. Allocation of Responsibilities in Other Title 27 Regulatory Documents. As various phases of
construction are completed, the Landfill owner will be required by the Title 27 regulations to
submit and obtain regulatory approval of updated revised Corrective Action Plans, Post-Closure
Maintenance Plans, and Closure Plans. Regarding any requirements in such plans (including all
costs of compliance), the obligation to prepare, submit and implement such plans shall be the
responsibility of the City to the extent they apply to or arise from City Landfill Systems, and
shall be the responsibility of the Master Developer to the extent they apply to or arise from
Developer Landfill Systems.

8. Allocation of Responsibilities in Landfill O&M Mitigation Measures. The obligations of the
City and the Master Developer to comply with the Landfill O&M Mitigation Measures
(including all costs of compliance) are assigned as follows:

(a) Mitigation Measure HAZ. 2.1. The Master Developer shall provide to the City
a final Waste Management Plan approved by the landfill regulatory agencies. The City will
verify that the final Waste Management Plan includes all required components and all necessary
approvals.

(b) Mitigation Measure HAZ-4.1. The Master Developer shall prepare the plans
and reports required by Mitigation Measure HAZ-4.1. The plans and reports are subject to
review and approval by the City, which subsequently shall submit them to and obtain approval
from the regulatory agencies as specified in the measure. The Master Developer shall be
responsible for any design work and construction required by such plans and reports.
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Responsibility for any operation and maintenance measures outlined in such plans and reports is
assigned to the City for City Landfill Systems and to the Master Developer for Developer
Landfill Systems.

(c) Mitigation Measure HAZ-4.2. The Master Developer shall provide to the
City a design for the replacement landfill gas collection, control and extraction system as set
forth in Mitigation Measure HAZ-4.2. The specifications are subject to review and approval by
the City, which subsequently shall submit them to and obtain approval from the regulatory
agencies as specified in the measure. The Master Developer shall be responsible for the
construction of the replacement landfill gas collection, control and extraction system. City shall
be responsible for the operation and maintenance of such system.

(d) Mitigation Measure HAZ-4.4. The Master Developer shall prepare a landfill
gas monitoring and control program as specified in Mitigation Measure HAZ-4.4 with respect to
the migration of landfill gas beyond the boundaries of the Landfill, and shall submit the same to
the City. The program is subject to review and approval by the City, which subsequently shall
submit it to and obtain approval from the regulatory agencies as specified in the measure. The
Master Developer shall be responsible for the construction of all gas monitoring and control
features and systems. Responsibility for operation and maintenance of the approved program is
assigned to the Master Developer except that the City shall be responsible for operation and
maintenance of the approved program for any public street that is located on the 40-acre
platform to be constructed above Parcel 4 of the Landfill.

(e) Mitigation Measure HAZ-6.1. The Master Developer shall prepare the
Leachate Collection and Removal System Technical Memorandum as specified in this measure
and submit it to the City. The Technical Memorandum shall be subject to review and approval
by the City, which subsequently shall submit it to and obtain approval from the regulatory
agencies as specified in the measure. The Master Developer shall be responsible for the
construction of any required new components of the leachate collection and removal system.
The City shall operate and maintain the leachate collection and removal system in accordance
with the approved Technical Memorandum.

9. Phase 2A Site Landfill Protection Measures. The Parties acknowledge that the Ground Lease
for the Phase 2A Site must incorporate protections in order to accommodate the City’s current
and intended uses of the Phase 2A Site (including but not limited to the ultimate use of most or
all of the Phase 2A Site as a public park). Therefore, in addition to the modifications to the form
of Ground Lease for Phase 2A that are contemplated by Section 4.8.1(b) of the DDA, the Ground
Lease for Phase 2A also shall ensure that the Landfill is adequately protected during the lease
term so that the Phase 2A Site is returned to the City at the end of the lease term in a condition
that is safe and suitable for the City’s purposes. Such modifications may include, but shall not
be limited to, additional requirements regarding the amount and location of dirt that can be taken
from the Phase 2A Site for use elsewhere in the Project, as well as permitted uses of the Phase
2A Site and operational best practices for activity on the Phase 2A Site during the term of the
Ground Lease.

10. Substitution of Master Owners’ Association for Master Developer in Waste Discharge
Requirements. Upon formation of a Masters Owners’ Association under Conditions, Covenants
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and Restrictions applicable to the Landfill Parcel and Airspace Parcels and consistent with the
DDA (the “Master Owners’ Association”), and subject to the following requirements, the City
shall make good faith efforts to support the substitution of the Master Owners’ Association for
the Master Developer in the WDRs:

(a) The Master Owners’ Association shall enter into an Assignment and
Assumption Agreement in a form reasonably acceptable to the City, pursuant to which the
Master Owners’ Association assumes all rights and obligations under this Agreement from the
Master Developer; and

(b) The Master Owners’ Association shall provide to the City financial assurance
(including but not limited to annual evidence of the insurance required pursuant to Section 12 of
this Agreement, as well as assurance that the Master Owners’ Association shall remain in
existence, and sufficiently capitalized, until the end of the term of this Agreement as set forth in
Section 3(a) hereof, or its earlier termination) that the City reasonably agrees is sufficient to
prove that the Master Owners’ Association is capable of assuming all of Master Developer’s
obligations under this Agreement.

Upon the later to occur of (i) approval by the Regional Water Board of a substitution of the
Master Owners’ Association for the Master Developer in the WDRs and (ii) fulfillment of all
conditions set forth in Sections 10(a) and 10(b), above, each task assigned to the Master
Developer in this Agreement, including without limitation, Exhibit C attached hereto, shall
instead be the responsibility of the Master Owners’ Association.

11. Indemnity Obligations. The parties agree that the terms of this Section 11 shall survive the
expiration or earlier termination of this Agreement.

(a) City Obligations. City agrees to Indemnify, defend, and hold harmless the
Master Developer Parties from and against any and all Losses asserted against or incurred by any
Master Developer Party to the extent such Losses are directly related to City's negligence or
willful misconduct that results in a failure to perform its obligations under this Agreement,
except to the extent that such failure is caused by the breach of this Agreement by Master
Developer, any Phase Developer, or any tenant or occupant of a Phase, or any negligence or
misconduct by Master Developer, any Phase Developer, or any tenant or occupant of a Phase,
and except to the extent that (i) such Loss relates to on-site ground water contamination and (ii)
Master Developer has obtained insurance which covers such Loss.

(b) Master Developer’s Obligations. Master Developer agrees to Indemnify,
defend, and hold harmless the City Parties from and against any and all Losses incurred by or
asserted against any City Party in connection with, arising out of, or in response to, or in any
manner relating to:

(1) Master Developer's breach of any obligation of Master Developer under
this Agreement;

LEGAL_US_W # 102465506.2



NOTE: AGREEMENT EXHIBITS MUST BE COPIED IN COLOR

(i) Master Developer's violation of any obligation under this Agreement
with respect to its compliance with Environmental Laws on or relative to the Project Site by
Master Developer; and

(iii) Any Release or threatened Release of a Hazardous Substance, or any
condition of pollution, contamination or Hazardous Substance-related nuisance on, under or from
real property at the Project Site (including any Public Improvements) to the extent the Release,
threatened Release, condition, contamination or nuisance was caused, contributed to, or
exacerbated by the negligence of the Master Developer or others for whom Master Developer is
responsible (including its contractors and servants) on any portion of the Project Site; provided,
that this clause (iii) shall not apply as to a City Party to the extent such violation, Release,
threatened Release, condition, contamination or nuisance commenced or was created by or
caused by the negligence of a City Party.

In each of (i), (ii), and (iii), above, the term "Master Developer" includes the
Master Developer Parties and their agents, servants, employees or contractors, or any other party
for which Developer is responsible or which is acting pursuant to the authority of Master
Developer with respect to this Agreement or the Project.

(c) The obligations of Master Developer and City under this Section 11 shall: (1)
apply regardless of the extent or availability of insurance proceeds; and (2) survive the expiration
or other termination of this Agreement. However, if any indemnified matter under this Section
11 is covered by or subject to being defended by a policy of insurance obtained by Master
Developer under Exhibit D attached hereto and made a part hereof, then the Indemnified Party
shall reasonably cooperate with the Indemnifying Party in asserting a claim or claims under such
insurance policy or Indemnity but without waiving any of its rights under this Section 11. The
submission and management of claims under such joint insurance programs shall be governed by
an insurance administration agreement to be executed by Master Developer and the City on or
before the commencement of intrusive work on the Landfill under “Phase 2 of the Project (the
“Insurance Administration Agreement”). The Insurance Administration Agreement shall,
among other things, establish criteria and procedures for allocating and paying self-insured
retentions and establish protocols for notification and cooperation in the process of making
claims to the insurer. Master Developer and City specifically acknowledge and agree that each
has an immediate and independent obligation to defend the Indemnified Parties from any claim
that may reasonably fall or is otherwise determined to fall within the Indemnification provision
of this Section 11, even if the allegations are or may be groundless, false or fraudulent. The
obligation of Master Developer or City to defend under this Section 11 shall arise at the time a
claim is tendered to the Master Developer or City and shall continue at all times thereafter.
Notwithstanding the foregoing, if the Master Developer and City are both named insureds on an
insurance policy neither party will seek Indemnification from the other under this Section 11for a
condition or claim that is being covered or defended under such policy (including, without
limitation, pursuant to a reservation of rights) unless it has asserted and used commercially
reasonable efforts to pursue a claim for insurance under such policy and pursuant to the terms of
the Insurance Administration Agreement and (if successful in the pursuit of such claim) until any
limits from the policy are exhausted, provided that nothing in this sentence requires either Master
Developer or City to pursue a claim for insurance through litigation prior to seeking
Indemnification from the party with the obligation to indemnify. Master Developer and City
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each agree to a tolling of any and all statutes of limitation relating to the Indemnified Party’s
right to seek Indemnification under this Section 11 during the pendency of any claim under the
applicable joint insurance programs.

(d) Subject to the provisions of subparagraph (c) of Paragraph 11, each Party (as
applicable, the “Indemnified Party”) agrees to give prompt notice to the other Party (as
applicable, the “Indemnifying Party”) with respect to any suit filed or claim made against the
Indemnified Party (or, upon Indemnified Party’s discovery thereof, against any party that the
Indemnified Party believes in good faith is covered by any Indemnification given by the
Indemnifying Party under this Agreement) no later than the earlier of (a) ten (10) days after valid
service of process as to any filed suit or (b) fifteen (15) days after receiving notification of the
assertion of such claim, which the Indemnified Party has good reason to believe is likely to give
rise to a claim for Indemnification hereunder by the Indemnifying Party. The failure of the
Indemnified Party to give such notice within such timeframes shall not affect the rights of the
Indemnified Party or obligations of the Indemnifying Party under this Agreement except to the
extent that the Indemnifying Party is prejudiced by such failure. The Indemnifying Party shall,
at its option but subject to Approval by the Indemnified Party, be entitled to control the defense,
compromise or settlement of any such matter through counsel of the Indemnifying Party’s
choice; provided, that in all cases the Indemnified Party shall be entitled to participate in such
defense, compromise or settlement (either at the Indemnified Party’s own expense or, if there is a
challenge to implementation of this Agreement itself, at the Indemnifying Party’s own expense).
If the Indemnifying Party shall fail, however, in the Indemnified Party’s reasonable judgment,
within a reasonable time following notice from the Indemnified Party alleging such failure, to
take reasonable and appropriate action to defend, compromise or settle such suit or claim, the
Indemnified Party shall have the right promptly to hire counsel to carry out such defense,
compromise or settlement, and the reasonable expense of the Indemnified Party in so doing shall
be due and payable to the Indemnified Party within fifteen (15) days after receipt by the
Indemnifying Party of a properly detailed invoice for such expense.

12. Insurance Obligations. The Master Developer shall obtain and maintain the insurance
policies and programs set forth on Exhibit D attached hereto and made a part hereof. Except as
otherwise provided in Exhibit D, such policies and programs shall be obtained and maintained at
Master Developer’s sole cost and expense. Exhibit D sets forth the insurance program for all
phases of the Project (including Phase 1, which is not located on the Landfill). The requirements
of Exhibit D shall pertain notwithstanding anything to the contrary in the DDA (including the
Ground Lease forms in Exhibits G-1 and G-2). Each Ground Lease shall reference and include
the requirements of Exhibit D as appropriate.

13. Submittals to Regional Water Board and/or Local Enforcement Agency. All reports,
designs, and other documentation related to the Landfill O&M Requirements to be submitted to
the Regional Water Board or Local Enforcement Agency by either Party pursuant to its
responsibilities under this Agreement (including without limitation, the Landfill Responsibility
Matrix) shall be subject to prior review and approval by the other Party, which approval shall not
be unreasonably delayed or withheld, except no prior approval shall be required for reports that
summarize data without making recommendations. Wherever either Party’s obligation to submit
documentation to the Regional Water Board or Local Enforcement Agency pursuant to this
Agreement (including without limitation, the Landfill Responsibility Matrix) is predicated upon
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one Party’s submittal of documentation to the other Party, such documentation shall be provided
in a timely manner. For the purposes of this Agreement (including the Exhibits and
Appendices), “in a timely manner” means, for a first draft (or any subsequent drafts that
substantially revise prior drafts), no later than the date that is thirty (30) days prior to the due
date of the submittal to the Regional Water Board or Local Enforcement Agency, and for a
subsequent draft that does not substantially revise prior drafts, no later than the date that is
fifteen (15) days prior to the due date of the submittal. If no comments from the reviewing Party
are received in a timely manner, the documentation may be submitted, provided the submitting
Party has made reasonable efforts to alert the reviewing Party that it has been provided the
document for review, and of the deadline for submitting the document to the Regional Water
Board or Local Enforcement Agency. In no event shall the requirements of this provision be
construed to prevent either Party from meeting a legal deadline for submittal of documentation to
the Regional Water Board or Local Enforcement Agency.

Memorandum of Agreement. The Parties shall execute, acknowledge, deliver and record a
“short form” memorandum of this Agreement against the City Landfill Parcels in the Official
Records of Santa Clara County within ten (10) days after execution here or any amendment
thereto, with any costs to be borne by Master Developer, to put such memorandum of record and
put third parties on notice of this Agreement.

Recitals and Exhibits. The Recitals, as well as the following Exhibits, are hereby incorporated
into and made a part of this Agreement:

Exhibit A Legal Description of City Landfill Parcels
Exhibit B Project Cross-Section Drawings

Exhibit C Landfill Responsibility Matrix

Exhibit D Insurance Obligations

Exhibit E Miscellaneous Provisions
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IN WITNESS WHEREOF, the parties have executed this Landfill Post-Closure Operation and
Management Agreement as of the date(s) set forth below.

Dated:

CITY OF SANTA CLARA, CALIFORNIA,
a chartered California municipal corporation

By:
Name:
Its:

Dated:

RELATED SANTA CLARA, LLC,
a Delaware limited liability company

By:
Name:
Its:
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EXHIBIT A
CITY LANDFILL PARCELS

All that real property situate in the City of Santa Clara, County of Santa Clara, State of
California, described as follows

BEGINNING at the Southwest corner of that certain parcel designated as, “Remainder 17, on
that certain Parcel Map recorded in Book 737 of Maps, at Pages 1 through 4, Santa Clara County
Records; thence along the Southeasterly boundary of said Remainder 1, and Parcel 2 as shown
on said map

1.

10.

11.

12.

North 70° 48' 54" East, 800.92 feet, to the common Southerly corner of Parcels 2 and 4 as
shown on said map; thence along the Westerly and Northerly boundaries of said Parcel 4
the following eight courses

North 8°10' 00" West, 1070.36 feet, to an angle point; thence
North 5° 35" 14" West, 191.73 feet, to the beginning of a tangent curve to the right; thence

Along said curve to the right, having a radius of 109.99 feet, through a central angle of
73°36'48", and an arc length of 141.32 feet to the end of said curve; thence

North 68° 01' 34" East, 247.17 feet, to the beginning of a tangent curve to the right;
thence

Along said curve to the right, having a radius of 159.99 feet, through a central angle of
63°38' 58", and an arc length of 177.73 feet to the end of said curve; thence

South 48° 19' 28" East, 120.04 feet, to the beginning of a tangent curve to the left; thence

Along said curve to the left, having a radius of 16.00 feet, through a central angle of 65°
46' 18", and an arc length of 18.37 feet to the end of said curve; thence

North 65° 54' 14" East, 452.69 feet, to the Northeast corner of said Parcel 4, at a point on
the Westerly boundary of the lands of the Union Pacific Railroad Company (UPRR);
thence

North 62° 36' 04" East, 50.00 feet, to the Easterly boundary of the lands of the UPRR,
also being the Southwesterly sideline of Lafayette Street; thence along said common
boundary

North 27° 23' 56" West, 383.89 feet, to the Southeasterly boundary of an abandoned
portion of the former Santa Clara Alviso Road as said abandonment is shown on the
Record of Survey filed in Book 613 of Maps, at Pages 16 through 19, Santa Clara County
Records; thence along said Southeasterly boundary

North 62° 36' 04" East, 60.00 feet, to the Southeast corner of said abandonment as shown
on said map, also being a Southerly corner of the lands of the State of California as
shown in Parcel 6-First of the Final Order of Condemnation recorded in Book 4820, at
Page 641, Santa Clara County Records; thence along the Southerly boundary of said
Parcel 6-First the following five courses



13.
14.
15.
16.

17.

18.

19.

20.
21.

22.
23.

24.

25.
26.
27.

28.

29.
30.
31.
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North 18°41' 34" West, 324.57 feet to an angle point; thence
North 4°49° 01" West, 291.65 feet to an angle point; thence
North 76° 46’ 00" East, 367.73 feet to the beginning of a tangent curve to the left; thence

Along said curve to the left, having a radius of 300.00 feet, through a central angle of 47°
19' 56", and an arc length of 247.83 feet to the end of said curve; thence

North 29° 26’ 04" East, 115.92 feet to the Westerly most corner of the land granted to the
State of California by Grant Deed recorded in Document No. 13607857, Official Records
of Santa Clara County; thence along the Southerly boundary of said lands, along a non-
tangent curve to the right, from a tangent that bears North 66° 06' 21" East

Along said curve to the right, having a radius of 987.00 feet, through a central angle of 0°
21'48", and an arc length of 6.26 feet to a tangent compound curve to the right; thence

Along said curve to the right, having a radius of 1987.00 feet, through a central angle of
7°36' 13", and an arc length of 263.69 feet to the end of said curve; thence

North 82° 36’ 47" East, 359.94 feet to an angle point; thence

North 79° 54 20" East, 63.77 feet to a point on the Southwesterly boundary of Parcel 1 of
the lands conveyed to the Santa Clara County Flood Control and Water District by Grant
Deed recorded in Book 0346, at Page 667, Santa Clara County Records; thence along the
Southwesterly boundary of said lands

South 12°32' 21" East, 124.61 feet, to the beginning of a tangent curve to the left; thence

Along said curve to the left, having a radius of 1204.94 feet, through a central angle of
22°10' 15", and an arc length of 466.25 feet to the end of said curve; thence

South 34° 42' 36" East, 627.28 feet, more or less, to a Northwesterly boundary of the
lands conveyed to Jules Eshner and Margaret Harkins Eshner by Grant Deed recorded in
Book 3804, at Page 23 of the Official Records of Santa Clara County; thence along the
Northwesterly and Westerly boundaries of said lands the following three courses

South 38° 48' 48" West, 2.93 feet, more or less, to an angle point; thence
South 22° 11' 12" East, 158.39 feet, to an angle point; thence

South 54° 41' 12" East, 108.85 feet, more or less, to the Northerly most corner of Parcel 2
of the lands conveyed to the Santa Clara County Flood Control and Water District by
Grant Deed recorded in Book 0346, at Page 667, Official Records of Santa Clara County;
thence along the Southwesterly boundary of said Parcel 2

South 34° 42' 36" East, 1676.65 feet, more or less, to the Southwest corner of said Parcel
2, also being the Northeast corner of Lot 19 of that certain Parcel Map recorded in Book
368 of Maps, at Pages 14 and 15, Santa Clara County Records; thence along the
Northwesterly boundary of said Lot 19 and said Parcel Map the following four courses

North 84° 23’ 47" West, 47.65 feet to an angle point; thence
South 23° 19’ 21" East, 7.40 feet to an angle point; thence
North 84° 25 47" West, 139.94 feet to an angle point; thence
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33.

34.

35.

36.

37.

38.

39.
40.

41.

42.
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South 68° 35* 42" West, 1603.17 feet to the Westerly most corner of said Parcel Map, at
the Northeasterly sideline of Lafayette Street; thence perpendicularly across the Right of
Way of Lafayette Street and the Union Pacific Railroad (UPRR)

South 62° 36 04" West, 139.99 feet to the Westerly sideline of the UPRR; thence along
said Westerly sideline

South 27° 23’ 56" East, 861.77’ feet to a point on an Easterly prolongation of a Northerly
sideline of Stars and Stripes Drive; thence leaving the Westerly sideline of the UPRR,
and along said Easterly prolongation

South 63° 57 01" West, 365.15 feet to a point on said Northerly sideline at a point of
tangency of said sideline, at the end of a curve, concave to the Southwest, having a radius
of 334.28 feet; thence along said sideline

South 63° 57 01" West, 1053.06 feet to a point on a Northeasterly boundary of Parcel
Three as shown in the Lease Agreement recorded in Document No. 18721549, Santa
Clara County Records ; thence leaving said Northerly sideline, and along said
Northeasterly boundary

North 26° 03” 52" West, 50.19 feet to the Northerly most corner of said Parcel Three;
thence along the Northwesterly line of said Parcel Three

South 63° 56° 08" West, 382.83 feet to the Northeasterly boundary of the lands granted to
the Santa Clara Valley Water District by Grant Deed recorded in Book I 288, at Page
241, Santa Clara County Records; thence along said Northeasterly boundary and along
the Northeasterly boundary of the lands granted to the Santa Clara Valley Water District
by Grant Deed recorded in Book B 811, at Page 392, Santa Clara County Records

North 30° 38 56" West, 530.37 feet to the beginning of a tangent curve to the left; thence

Along said curve to the left, having a radius of 686.06 feet, through a central angle of 26°
15' 54", and an arc length of 314.50 feet to the end of said curve; thence

North 56° 54° 50" West, 950.10 feet, to the Easterly sideline of Great America Parkway,
as shown on the Record of Survey map recorded in Book 345 of Maps, at Pages 1
through 8, Santa Clara County Records; thence along said Easterly sideline

North 1° 58 31" East, 340.86 feet to the POINT OF BEGINNING.

EXCEPTING therefrom any portion of the above-described lands that are within the Right of
Ways of Lafayette Street, Great America Way or the Union Pacific Railroad.

Containing 227.28 acres, more or less.

The distances as shown in this description are Grid distances. To obtain ground level distances

multiply any distance shown above by the factor 1.00005310.
Description prepared by BKF Engineers, in June, 2016.

M menom
Signed
U

Date
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

EXHIBIT C
LANDFILL RESPONSIBILITY MATRIX

NOTE 1: All requirements below are summarized for reference purposes only. The complete, detailed requirements applicable to
each row in this matrix are as set forth in the PCLUP and WDRs, as applicable.

NOTE 2: Nothing in this Responsibility Matrix or the Agreement shall be construed to allocate any responsibility to Master Developer
for a task related to any portion of the Landfill Parcel which is not a Project Parcel, except in the case of documents related to a
particular Project Parcel required to be submitted in advance of the commencement of development activity on that Project Parcel.

REQUIREMENT SOURCE REFERENCE RESPONSIBLE PARTY
Conduct periodic monitoring and testing activities in as required by PCLUP Sec.9.7.4 City, except with respect
BAAQMD Regulation 8, Rule 34, CCR Title 27, and Synthetic Minor to the MD’s obligations to
Operating Permit (SMOP) condition 2935, Part 14. Compile results and prepare the O&M plan for
include in an annual report along with system and individual wellhead the construction period,
operation and downtime. the pre-startup inspection

and the system
shakedown and start-up.
(PCLUP Sec 9.7.1, 9.7.2)

Develop detailed OM&M plan with required maintenance and monitoring | PCLUP Sec.9.7. Master Developer
details during the Design Document Phase for review and authorization
by the regulatory agencies prior to implementation.

LEGAL US W # 102465866.1




EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

Conduct system pre-startup inspection after completion of the placement
of new LFG system process equipment and installation of the new LFG
extraction wells prior to the LFG collection system operation.

SOURCE REFERENCE

PCLUP

Sec9.7.1

RESPONSIBLE PARTY

Master Developer

Perform equipment shakedown and dry run testing following completion
of the system construction and pre-startup inspection to ensure proper
rotation of the motors, and individual automation and safety controls are
functional.

PCLUP

Sec.9.7.2

Master Developer

Check LCR system as scheduled or required for potential damages from
seismic activities, corrosion, etc. Extract leachate and discharge to the
sanitary sewer (pending permit approval).

PCLUP

Sec. 11.5

City

Monitor groundwater and surface waters at and adjacent to the Project
Site on a semi-annual basis. Compile sampling results and include in semi-
annual report.

PCLUP

Sec. 12.0

City

Maintain automatic methane monitoring system within the first floor of
the buildings, set within certain alarm levels. In the event of an
emergency, Building Engineering Manager to coordinate with the City’s
Fire Department appropriate actions and steps necessary to protect
public health and safety and the environment, and immediately notify the
LEA. Verify validity and record description of LFG sensor alarm for
submission to LEA. During an evacuation, reoccupation prohibited until
confirmed and approved by the City’s Fire Department that: (1)
concentrations of methane meet the applicable compliance requirements
and that (2) the landfill gas mitigation system (“LFGMS”) is operating in a
manner that ensures adequate control of methane/vapor intrusion.

PCLUP

Sec. 13.1

Master Developer

LEGAL US W # 102465866.1




EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

Contact emergency services in the event of an emergency such as a fire
or earthquake. During an evacuation, reoccupation prohibited until
confirmed and approved by the City’s Fire Department that: (1)
concentrations of methane meet the applicable compliance
requirements; and that (2) the LFGMS systems are operating in a manner
that ensures adequate control of methane/vapor intrusion.

After risk of immediate danger has subsided, inspect Project Site-wide
systems for damage and evaluate for necessary repair, and notify LEA
accordingly. After damages assessed, record a description of damages,
steps to protect public health and safety and environment, and
description of further corrective actions and submit to LEA.

SOURCE REFERENCE

PCLUP

Sec.13.3

RESPONSIBLE PARTY

Master Developer as to
emergencies within
Project Parcels. City as to
emergencies on portions
of the Landfill Parcel
outside any Project Parcel.

LEGAL US W # 102465866.1




EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Conduct post-construction maintenance activities to maintain site PCLUP Sec. 14.1 Master Developer as to

features (pavement, foundation, landscaping) which compose the landfill site features within a

cap, including inspection of landfill cover integrity and repair of landfill Project Parcel during

cover as needed. In landscaped areas, monitor condition of vegetation construction, and within

qguarterly and monthly during wet-weather season; identify areas of Airspace Parcels after

irregular color or growth deficiency and note spread of conditions during completion of

future inspections. construction. City as to
City Landfill Systems and

Fill and then reseed areas that have ponded water or have settled to Landfill Parcels after

reestablish the proper grade. Close off areas where slope failures have completion of

occurred to prevent damage to equipment or harm to individuals, and construction.

implement specific corrective action depending on the extent, nature,

and location of the failure. Maintain record of final cover maintenance

activities. Notify regulatory agencies if required.

Inspect Project Site quarterly and monthly during the wet-weather PCLUP Sec. 14.2 Master Developer

season for evidence of ponding or degradation of the Project Site's

drainage control system. Remedy ponding on the lower portions of the

Project Site by either backfilling the area to provide positive drainage, or

providing an acceptable downstream slope to an appropriate discharge

point. Inspect property perimeter for failure and make temporary repairs

if necessary.

LEGAL US W # 102465866.1




EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

Examine accessible portions of LFG system piping for potential system
failures on a monthly basis. Address system failures which would reduce
system efficiency and/or effectiveness within 24 hours of detection.
Perform preventative maintenance will be performed at manufacturer
recommended intervals. Prepare LFG system operation and maintenance
(O&M) manual following construction of the system and completion of
record drawings.

SOURCE REFERENCE

PCLUP

Sec. 14.3

RESPONSIBLE PARTY

City

Ongoing operation and maintenance of the LFGMS. Repair or replace
system components for operational reliability as needed during routine
maintenance periods. If building improvement plans (e.g., tenant
improvements) impact LFGMS components, portions of the LFGMS will be
properly repaired. Prepare LFGMS O&M manual following construction
of the LFGMS and completion of record drawings.

PCLUP

Sec.14.4

Master Developer; City for
LFGMS under any public
street or other public area
(although none are
currently anticipated)

Ongoing operation and maintenance of the LCR system. Conduct system
inspections whenever leachate is sampled. Prepare LCR system O&M
manual following construction of the LCR system and completion of
record drawings.

PCLUP

Sec. 14.5

City

Inspect groundwater monitoring wells for signs of failure or deterioration
during each sampling event. If damage discovered, replace or repair well.
If replaced, decommission existing, damaged well according to the
California Well Standards guidelines for well destruction. Install new
wells in accordance with California Well Standards guidelines.

PCLUP

Sec. 14.6

City

LEGAL US W # 102465866.1




EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Compile results of periodic inspections and a summary of maintenance PCLUP Sec. 14.7 City as to City

performed to the systems discussed in PCLUP Sections 14.1 through 14.6 responsibilities identified

and include in quarterly monitoring reports. herein related to PCLUP
Sections 14.1-14.6; Master
Developer as to Master
Developer responsibilities
identified herein related
to PCLUP Sections 14.1-
14.6.

Waste management for future, planned or emergency, subsurface PCLUP Sec. 14.8 Master Developer as to

activities. Inspect and maintain the integrity of the cap and provide Project Parcels. City as to

notification of activities that disturb the cap and measures performed to portions of the Landfill

mitigate the disturbance. Parcel outside of Project
Parcels.

Implement a Detection Monitoring Plan (DMP) designed to demonstrate | WDRs Sec.B.1 City

compliance with the Water Quality Protection Standard (WQPS).

The WQPS must include: (i) Constituents of Concern (COCs); (ii)

Monitoring Parameters for certain COCs; (iii) Concentration Limits; and

(iv) Monitoring Points. Conduct monitoring activities in accordance with

the SMP to verify effectiveness of the Landfill’s systems for monitoring,

containment, collection, treatment, and removal of groundwater, surface

water, leachate, and landfill gas.

LEGAL US W # 102465866.1




EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Monitoring wells must be constructed in a manner that maintains the WDRs Sec.B.2 City as to wells and
integrity of the drill hole, prevents cross-contamination of saturated borings it installs; Master
zones, and produces representative groundwater samples from discrete Developer as to wells and
zones within the aquifer unit each well is intended to monitor. All wells borings it installs

and borings at the Site that are no longer being used must be destroyed.

Install additional groundwater and leachate monitoring devices as WDRs Sec. B.3 City to install additional

required pursuant to the operative SMP.

groundwater and leachate
monitoring devices
required as part of the
Detection Monitoring
Program; however, any
additional groundwater or
leachate monitoring
devices required by or as a
result of an investigation
required by the WDRs
which is performed by
Master Developer, or as a
result of Master
Developer’s activities to
be the responsibility of
Master Developer
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

All analyses must be conducted at a laboratory certified for such analyses | WDRs Sec.B.4 City as to analyses

by the California Department of Public Health, unless analyses can only performed by or on behalf
be reasonably performed onsite (e.g., pH). Samples must be analyzed of the City; Master

using approved U.S. EPA methods for the type of analysis to be Developer as to analyses
performed. All laboratories must maintain quality assurance/quality performed by or on behalf
control records for Regional Water Board review. of Master Developer
When necessary, file a written request with the Executive Officer WDRs Sec. B.5 City

proposing modifications to the SMP.

Maintain the Landfill so as to prevent a measurably significant increase in | WDRs Sec. B.6 City as to monitoring for

water quality parameters at points of compliance.

increases in water quality
parameters at the “points
of compliance”. City for
maintenance of City
Landfill Systems and any
portion of the Landfill
Parcel outside the Project
Parcels; Master Developer
for all project features in
the Developer Airspace
Parcels or owned by
Master Developer in the
Project Parcels.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Whenever there is “measurably significant” geochemical evidence of an WDRs Sec. B.7 City to implement the

exceedance of concentration limits or significant physical evidence of a Evaluation Monitoring

release, an Evaluation Monitoring Program (EMP) must be implemented Program; however, if it is

at the direction of the Executive Officer. determined that the
source of the impact is
caused or exacerbated
from Master Developer’s
activities, then Master
Developer to be
responsible for (1) the
cost of determining the
source of the impact and
(2) the cost of the
Evaluation Monitoring
Program.

All reports submitted pursuant to the WDRs must be prepared under the | WDRs Sec. B.8 City as to reports

supervision of and signed by appropriately licensed professionals, as prepared by the City;

acceptable to the Executive Officer. Master Developer as to
reports prepared by
Master Developer.

Landfill piles or piers must be constructed so as not to impact water WDRs Sec. B.9 Master Developer

quality, serve as conduits for leachate or landfill gas/VOC, and be able to

withstand stresses caused by settlement and seismic activity. Monitoring

ports must be installed through the platform structure to observe and

measure settlement around the piles or columns.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Incorporate a contingency plan into all work plans for drilling through the | WDRs Sec. B.10 Master Developer as to

refuse, whether for investigation purposes or for installation of wells, any activity performed by

structural piles, or any excavation that may encounter waste. or on behalf of Master
Developer on the Project
Parcels. City asto any
drilling or well installation
conducted by City.

Operate the landfill gas collection system and landfill gas mitigation WDRs Sec. B.11 City for City Landfill

system uninterrupted, except as required and permitted for maintenance Systems; Master

and/or repairs. Developer for Developer
Landfill Systems

Prevent downwater migration of water and upward migration of landfill WDRs Sec. B.12 Master Developer as to

gas through cracks in the landfill cap that cannot be fully captured in the Developer Airspace

landfill gas mitigation systems. Parcels, and pilings and
any Developer-maintained
parks in a Project Parcel.
City as to other portions of
the Landfill Parcel outside
the Developer Airspace
Parcels.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT SOURCE REFERENCE RESPONSIBLE PARTY
Design and construct project features above the waste and within the WDRs Sec. B.13 Master Developer for
development that are critical to the protection of all occupants and/or project features Master
water quality to withstand stresses caused by landfill settlement and Developer designs and
seismic activity. constructs. City for

project features City
designs and constructs
(i.e. certain features in

Parcel 3).
Ensure that access is available for inspection and repair of critical features | WDRs Sec. B.14 City for City Landfill
within the development that are related to the protection of occupants, Systems; Master
water quality and the structural features of the development. Developer for all other

project features.

Prior to the construction of each phase of development on top of the WDRs Sec. B.15 Master Developer
Landfill cap, certify that there is a continuous clay liner/cap at least one
foot thick with permeability of less than 10-6 cm/sec above the Landfill in
the parcel included in the area of phased construction.

Design and maintain podium structures constructed over or adjacent to WDRs Sec. B.16 Master Developer
refuse to prevent infiltration of any fluids from migrating into the final
cover of the Landfill.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

Notify the Regional Water Board of any failure occurring in the Landfill
that threatens the integrity of containment or control features or
structures at the Landfill.

SOURCE REFERENCE

WDRs Sec. B.17

RESPONSIBLE PARTY

City to notify Regional
Water Board of any
failure; Master Developer
must notify City of the
failure of any project
feature except for City
Landfill Systems as soon as
feasible but in no case
later than twelve (12)
hours after discovery of
any such failure.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

Grade and construct final cover systems for waste management units to
promote lateral runoff and prevent ponding and infiltration of water.

SOURCE REFERENCE

WDRs Sec. B.18

RESPONSIBLE PARTY

Master Developer as to
grading and construction
of final cover systems; City
as to ordinary
maintenance of public
streets. Master Developer
to be responsible for
addressing any
settlement/grading issues
that arise on the Project
Parcels.

Protect the Landfill from washout or erosion of wastes from inundation,
which could occur as a result of a 100-year, 24-hour storm event or as the
result of flooding with a return frequency of 100 years.

WDRs Sec. B.19

City as to City Landfill
Systems; Master
Developer for all other
project features.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Review of SMP after each phase of development and proposal of any WDRs Sec. B.20 City to review SMP;
improvements that may be necessary to identify water quality impacts Master Developer to
from the Landfill that may be caused by development. install any such
improvements necessary
Install new monitoring stations to replace any monitoring wells WDRs Sec. B.21 Master Developer to be

designated as monitoring stations that are destroyed or lost during
Landfill development or maintenances, so as to provide equivalent or
better monitoring capacity.

responsible for
replacement of
monitoring wells/stations
that are required due to
Master Developer’s
activities; City to be
responsible for
replacement of
monitoring wells/systems
destroyed or lost during
maintenance.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

Maintain devices or designed features installed pursuant to the WDRs,
such that they continue to operate as intended without interruption,

except as required or permitted for scheduled maintenance or repairs.

SOURCE REFERENCE

WDRs

Sec. B.22

RESPONSIBLE PARTY

Master Developer for
devices or features in
Project Parcels during
construction. After
completion of
construction, City for City
Landfill Systems, Master
Developer for Developer
Landfill Systems.

Provide and maintain a sufficient number of permanent survey
monuments near the landfill from which the location and change in
elevation of wastes, structures placed above the waste, waste
containment features, and monitoring facilities can be evaluated for
settlement throughout landfill redevelopment, landfill closure, and
landfill post-closure maintenance period.

WDRs

Sec B.23

City

LEGAL US W # 102465866.1




EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

Maintain and operate containment, collection, drainage, and monitoring
systems for surface water, irrigation water, and stormwater.

Maintain and operate containment, collection, drainage, and monitoring
systems for groundwater and leachate.

SOURCE REFERENCE

WDRs Sec. B.24

RESPONSIBLE PARTY

City with respect to LCR
system, groundwater, and
portions of the Landfill
Parcel outside Project
Parcels. Master Developer
shall maintain and operate
all other containment,
collection, drainage, and
monitoring systems in
Project Parcels.

Monitor, vent, extract, and control landfill gases from the Landfill to
prevent gas buildup in the Landfill or structures to minimize the danger of
explosion, adverse health effects, nuisance conditions, or the impairment
of beneficial uses of water.

WDRs Sec. B.25

Master Developer as to
LFGMS (except for any
LFGMS on public streets
or other public areas
(although none are
currently anticipated));
City as to City Landfill
Systems.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Construct and maintain structures that control leachate, surface WDRs Sec. B.26 Master Developer as to

drainage, erosion and landfill gases to assure they can withstand construction of systems.

conditions generated during the maximum probable earthquake (MPE) Master Developer as to

and are accessible for inspection and repair of damage caused by a operation and

seismic event. maintenance obligations
for Developer Landfill
Systems; City for
operation and
maintenance of City
Landfill Systems

Provide reasonable access to any property owned or leased at the Landfill | WDRs Sec. B.27 City as to City Landfill

to allow for installation, sampling, monitoring, inspection, etc., of all Systems and City Landfill

devices and equipment necessary for compliance with the requirements Parcels; Master Developer

of the WDRs. as to Developer Landfill
Systems and Developer
Airspace Parcels.

When there are multiple landowners or lease holders involved, ensure WDRs Sec. B.28 City as to City Landfill

continued reasonable access to any property owned or leased at the Systems and City Landfill

Landfill to allow for inspection, sampling, monitoring, inspection of all Parcels; Master Developer

devices and equipment necessary for compliance with the WDRs. as to Developer Landfill
Systems and Developer
Airspace Parcels.

Comply with any other applicable provisions of Title 27 that are not WDRs Sec. B.29 City and Master

specifically referenced in the WDRs. Developer, as applicable
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Applicability of WDR Specifications (Section B) WDRs Sec. B.30 Applicability shall be as set
forth in this Agreement

Comply with all conditions, Prohibitions, Specifications, and Provisions of | WDRs Sec.C.1 City for its activities;

the WDRs. Master Developer for its
activities

Failure to submit reports in accordance with schedules established in the | WDRs Sec.C.2 City as to reports to be

WDRs or failure to submit a report of sufficient quality may subject the submitted by the City;

Parties to enforcement action pursuant to Water Code § 13268. Master Developer as to
reports to be submitted
by Master Developer

Complete a Jurisdictional Delineation; obtain Water Quality Certification | WDRs Sec.C.3 Master Developer. Any

and WDRs.

Water Quality Certification/WDRs must include specific mitigation
measures. The mitigation plan must include a Monitoring and
Maintenance Plan (MMP) sufficient to confirm the success of wetland
mitigation projects. WDRs specify minimum components of MMP.
Complete a jurisdictional delineation of wetlands and other water of the
State that may be impacted by the project implementation before any
development takes place. Obtain a Water Quality Certification pursuant
to Clean Water Act § 401 and Waste Discharge Requirements pursuant to
the California Water Code prior to impacting wetlands or other waters of
the State. Any mitigation plan must include a monitoring and
maintenance plan (MMP). Submit a cost estimate for funding the
mitigation program.

COMPLIANCE DEADLINE: 180 days prior to commencement of

documentation submitted
to a governmental agency
pursuant to this
requirement must first be
reviewed and approved by
City.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT SOURCE REFERENCE RESPONSIBLE PARTY

development activities on any portion of the property above the Landfill
identified as a potential water of the State.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

Submit a Work Plan and Technical Report evaluating remaining data gaps
for leachate/groundwater and select suitable locations for addition of
monitoring wells to the SMP. Executive Officer may require a Corrective
Action Plan if ongoing leachate monitoring indicates a buildup of leachate
or a release of CVOCs or other monitoring parameters that may
negatively impact beneficial uses of groundwater.

SOURCE REFERENCE

WDRs Sec.C.4

RESPONSIBLE PARTY

Master Developer to
submit work plan and
technical report (after
review and approval by
City); City to conduct
monitoring of wells that
are added to the SMP; City
to conduct any corrective
action resulting from
buildup of leachate or a
release of CVOCs or other
monitoring parameters
that may negatively
impact beneficial uses of
groundwater provided
that any corrective action
required as a result of
Master Developer
activities shall be at the
cost of Master Developer.

LEGAL US W # 102465866.1




EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Monitor groundwater and landfill gas at test pile locations and possibly WDRs Sec.C.5 Master Developer to

other locations where test piles are installed prior to the commencement conduct monitoring and

of development, to evaluate the potential for the migration of landfill submit work plan and

leachate into underlying groundwater, migration of landfill gases upward technical report (after

through the cap, and migration of atmospheric oxygen downward review and approval by

through the cap into the refuse. City).

Submit Work Plan proposing methodology to be used and Technical

Report summarizing the results of the evaluation.

Submit Post-Closure Maintenance Plan. WDRs Sec. C.6 Master Developer to
prepare Post-Closure
Maintenance Plan for
each Phase, subject to City
review and approval.

Prior to each phase of development over the Landfill, evaluate need for WDRs Sec. C.7 City; however, Master

changes to ensure adequacy of Landfill’s Detection Monitoring Plan Developer shall be

(DMP) to promptly detect releases to groundwater or surface water from responsible for any

the Landfill or any changes in water quality that may have been caused by additional improvements

post-closure development activities. Propose to the Executive Officer any that may be necessary due

improvements needed to identify water quality impacts and demonstrate to changes to the

compliance. Detection Monitoring
Program resulting from a
phase of Project
construction.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Submit a Technical Report that provides well construction details, WDRs Sec.C.8 City to submit well

geologic boring logs, and well development logs for all new wells installed construction reports for all

or destroyed as part of the Detection Monitoring Plan (DMP) or other new wells; however,

provisions of the WDRs. Master Developer must
submit to City well
construction reports for
wells required by or as a
result of an investigation
required by the WDRs
which is performed by
Master Developer, or as a
result of Master
Developer’s activities

Prior to each phase of development over the Landfill, submit technical WDRs Sec. C.9 Master Developer

documents that include: (i) Landfill Cap Certification; (ii) Geotechnical

Investigation Report and soil interaction evaluation; (iii) design details

showing critical project features in accordance with WDR Section C.9.c;

(iv) certification that all other required agency permits and approvals

have been obtained; (v) certification that the proposed development is

consistent with the April 2016 final EIR and November 17, 2016 final

PCLUP.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Prior to proposed grading or development greater than 1 acre in size, WDRs Sec. C.10 Master Developer

submit a Notice of Intent (NOI) to the State Water Board, submit a

Stormwater Pollution Prevention Plan (SWPPP), and implement Best

Management Practices (BMPs) for the control of stormwater in

accordance with the State Water Board’s General Permit for Stormwater

Discharges Associated with Construction Activities (Order No. 2010-0014-

DWQ, NPDES Permit No. CAS000002). Specifically, comply with the

following requirements: (i) Prior to the start of the rainy season, ensure

effective erosion control measures have been implemented; and (ii) Use

appropriate sediment and silt control measures where areas of bare soil

are exposed during the rainy season.

Submit treatment plans for runoff generated from impervious surfaces to | WDRs Sec. C.11 Master Developer as to

the Executive Officer for review; these treatment plans shall include the stormwater runoff from

operation and maintenance manual for the treatment measures, identify Project Parcels, both

the responsible party for implementing operation and maintenance of during construction and

the treatment measures, and identify the funding source for operation after completion of

and maintenance of the treatment measures. construction. City
responsible for NPDES
related to groundwater
and LCR system and for
monitoring off-site water
bodies.

Submit technical reports that describe design features and methods to WDRs Sec. C.12 Master Developer subject

access, inspect, and repair critical features above the landfill clay cap and to City review and

within the development that are related to the protection of occupants, approval.

water quality, and the structural integrity of development features.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Submit semi-annual summary reports that certify that the landfill gas WDRs Sec. C.13 City for City Landfill

vapor system has operated uninterrupted during the reporting period Systems; Master

and remains protective of human health and the environment. Developer for Developer
Landfill Systems.

Submit a technical report to the Regional Water Board detailing repair WDRs Sec.C.14 City; Master Developer to

and maintenance activities that need to be completed prior to the provide in a timely

commencement of the next rainy season, along with a schedule for manner information

repair, maintenance, and monitoring during the next 12 months. regarding repair and
maintenance activities to
City for inclusion in report.

Submit an Emergency Response Contingency Plan acceptable to the WDRs Sec. C.15 City responsible for

Executive Officer outlining measures necessary in order to stop and
contain the migration of pollutants to receiving waters as the result of
any earthquake generating ground shaking, excessive rainfall, damaging
tidal action, or other significant events. An Evacuation Plan must be
implemented in the event that hazardous conditions pose a risk to the
health and safety of occupants, visitor, or workers at the site.

Emergency Response
Contingency Plan; Master
Developer to provide to
City in a timely manner all
information necessary for
the plan as it relates to
the Developer Project
features. Master
Developer also to submit
any evacuation plan
needed.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Submit a Post-Earthquake Inspection Report acceptable to the Executive | WDRs Sec. C.16 City; Master Developer to

Officer in the event of an earthquake generating ground shaking of provide to City in a timely

Moment Magnitude 5.5 or greater, at or within 30 miles of the Landfill, or manner all information

any other earthquake that results in potentially damaging effects. necessary for the report
as it relates to the
Developer Project
features

Upon discovery of water quality impacts or damage to the landfill cap or | WDRs Sec. C.17 City. Master Developer

to structures that contain waste or control leachate, surface drainage, will be responsible for the

and landfill gases, submit a Corrective Action Plan. cost of investigating/
remediating conditions
caused or exacerbated by
the Master Developer or
tenants or occupants of
the Airspace Parcels.

Provide financial assurance for post-closure maintenance in accordance WDRs Sec. C.18 City

with Title 27. Provide evidence to the Executive Officer that the financial

assurance mechanism is acceptable to CalRecycle.

Provide financial assurance for corrective action in accordance with Title | WDRs Sec. C.19 City. Master Developer

27. Provide evidence to the Executive Officer that the financial assurance will be responsible for

mechanism is acceptable to CalRecycle. reimbursing the City for
financial assurance
required as a result of a
corrective action required
as a result of Master
Developer activities.
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Immediately notify the Regional Board of any flooding, ponding, WDRs Sec. C.20 City to notify Regional

settlement, equipment failure, or other change in landfill conditions that Water Board of any such

could impair the integrity of the landfill cap, building protection system, change in Landfill

waste or leachate containment facilities, and/or drainage control conditions; Master

structures and immediately make repairs. Submit a technical report Developer must notify City

documenting corrective measures taken. of the failure of any
change resulting on the
Project Parcels as soon as
feasible but in no case
later than twelve (12)
hours after discovery of
any such failure.

Submit a report for long-term flood protection of the Landfill. Update the | WDRs Sec. C.21 City

report every 5 years throughout the post-closure maintenance period of

the Landfill.

Maintain a copy of the WDRs and make available to all employees or WDRs Sec. C.22 City and Master Developer

contractors performing work at the Landfill.

Provide notification of any proposed transfer of responsibility under the WDRs Sec. C.23 City to notify the

WDRs to a new discharger. Executive Officer;
however, Master
Developer to notify City at
least 90 days prior to any
such proposed transfer of
the WDR responsibilities,
and include the required
written agreement.

Correct Report of Waste Discharge if missing facts or includes incorrect WDRs Sec. C.24 City to submit any

information. corrections; Master
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Developer to provide to
City in a timely manner all
facts or information
necessary to submit such
corrections as they relate
to the Project Parcels.

Order subject to revision by RWQCB WDRs Sec. C.25 N/A

Order does not convey any property rights or exclusive privileges. WDRs Sec. C.26 N/A

Provisions of the Order are severable. WDRs Sec. C.27 N/A

Properly operate and maintain all facilities and systems of treatment and | WDRs Sec. C.28 City for City Landfill

control installed or used to achieve compliance with the conditions of the Systems; Master

WDRs. Developer for Developer
Landfill Systems

Report discharge of hazardous substance in or on any water of the State. | WDRs Sec. C.29 City to report any

Submit written report describing discharge and corrective actions taken
or planned.

discharge to the Regional
Water Board; Master
Developer to provide to
City in a timely manner all
any facts or information
necessary for such a
report to the extent that
such discharge is caused
by Developer, or
emanates from the

LEGAL US W # 102465866.1




EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Project Parcels.

Allow the Regional Water Board access to premises for inspection. WDRs Sec. C.30 City as to the City Landfill
Parcels; Master Developer
as to the Developer
Airspace Parcels

All analyses shall be conducted at a laboratory-certified for such analyses | WDRs Sec. C.31 City as to analyses

by the California Department of Public Health.

performed by or on behalf
of City; Master Developer
as to analyses performed
by or on behalf of Master
Developer
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

Apply for NPDES permit for any point source discharges.

SOURCE REFERENCE

WDRs Sec. C.32

RESPONSIBLE PARTY

Master Developer to
prepare NPDES
application for any new
point source discharges;
City to file the NPDES
permit application; prior
to issuance of a certificate
of occupancy for any part
of the Project, City and
Master Developer to
execute Project-specific
agreement to ensure
allocation of
responsibilities under
NPDES permit (including
inspection and
maintenance) consistent
with the terms of this
Agreement.

Report any event of noncompliance within 24 hours of being made aware
of the circumstances. Submit a written report describing noncompliance
and steps taken.

WDRs Sec. C.33

City as to noncompliance
it causes or which arises
from City Landfill Systems;
Master Developer for
noncompliance it causes
or which arises from
Master Developer or
tenants or occupants of
the Airspace Parcels
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EXHIBIT C: LANDFILL O&M RESPONSIBILITY MATRIX

REQUIREMENT

SOURCE REFERENCE

RESPONSIBLE PARTY

Provide copies of all correspondence, technical reports, and other WDRs Sec.C.34 City as to technical reports

documents pertaining to compliance with the WDRs to (i) Regional Water submitted by City and City

Board; (ii) Santa Clara County Department of Environmental Health; (iii) correspondence; Master

CalRecycle; (iv) Santa Clara Valley Water District; and (v) City of Santa Developer as to technical

Clara, Water and Utilities. reports submitted by
Master Developer and
Developer
correspondence

Hard copies of technical reports and plans should include: (i) WDRs Sec. C.35.a.i City as to technical reports

Identification of any obstacles that may threaten compliance with the submitted by the City;

schedule; (ii) in the event of noncompliance with any Prohibition, Master Developer as to

Specification, or Provision of the WDRs, written notification that clarifies technical reports

the reasons for non-compliance and proposes specific measures to submitted by Master

achieve compliance; (iii) in the SMP, an evaluation of the current Developer

groundwater, surface water, and leachate monitoring systems and a

proposal for modifications as appropriate; (iv) a signed transmittal letter

and professional certification by a California-licensed civil engineer or a

professional geologist.

The following information must be submitted electronically: (i) WDRs Sec. C.35.b City as to technical reports

Groundwater, surface water, and leachate analytical data; (ii) Surveyed submitted by the City;

locations of monitoring wells; (iii) Boring logs describing monitoring well Master Developer as to

construction; (iv) PDF copies of all reports; and (v) any additional technical reports

submittal to GeoTracker the Executive Officer requires. submitted by Master
Developer
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EXHIBIT D
INSURANCE REQUIREMENTS

Master Developer shall maintain, with unaffiliated insurers, the policies of insurance
described in this Exhibit D in form and substance reasonably satisfactory to the City
(collectively, the “Project Insurance Programs”). Notwithstanding anything to the contrary
herein, the parties acknowledge and agree that the intent of this Exhibit D is to provide
anticipated minimum limits, baseline coverage parameters and material terms for the Project
Insurance Programs based on information available at the time of execution of the O&M
Agreement about what is reasonably commercially available and appropriate in light of the risks
associated with the Parties’ obligations under the Agreement. If coverage meeting the limits,
parameters and terms set forth in this Agreement is not reasonably commercially available for
any particular Project Insurance Program at the time such policy is required to be in place under
this Exhibit, Master Developer and City shall meet and confer in good faith to determine what
alternative coverage is reasonably commercially available and Master Developer shall be
required to obtain and maintain policies providing such coverage.

Section I describes the Project Insurance Programs required during the performance of
Pre-Phase Approved Activities (as defined on Schedule 1 attached hereto). Section II describes
the Project Insurance Programs required upon execution of the Ground Lease for the Tasman
Parcels (as defined in the DDA) (the “Phase 1 Activities”). Section III describes the Project
Insurance Programs required upon the earlier of (i) execution of a Ground Lease for any real
property that includes any portion of any Landfill Parcel; or (ii)) commencement of physical work
on, at, above or under any portion of any Landfill Parcel (except in connection with Pre-Phase
Approved Activities) (“Landfill Phase Activities”). Section IV describes the operational
Project Insurance Programs required after completion of Infrastructure, Developer Improvements
(including Developer Landfill Systems), City Landfill Systems and/or Buildings (collectively,
“Improvements”), as applicable, as evidenced by either (i) a temporary or permanent Certificate
of Occupancy for such Developer Improvement and/or Building (or portion thereof); or (ii) the
placement of any Infrastructure, Developer Improvement (including Developer Landfill
Systems), City Landfill System and/or Building (or portion thereof) into its intended use in
accordance with the terms of the Project Insurance Programs (“Substantial Completion™)'.

Capitalized terms used in this Exhibit D not otherwise defined herein shall have the same
meaning as such terms in the Landfill Post-Closure Operation and Management Agreement (the
“O&M Agreement”) or as are commonly and presently defined in the insurance industry. For
purposes of this Exhibit G, the term “Project Parcel” shall include the Tasman Parcels that will
be ground leased to Master Developer in accordance with the terms of the DDA.

! Master Developer shall prepare and maintain a matrix detailing the specific coverages applicable to specific
Improvements (the “Improvements Coverage Summary”) including, without limitation, the status of Substantial
Completion on the Improvements within any Phase or Partial Phase. The Improvements Coverage Summary shall
be updated regularly during the term of the Project and Master Developer shall work in good faith with the City to
maintain monthly status calls to discuss the Improvements Coverage Summary (or at such other reasonable intervals
as requested by the City).

INSURANCE EXHIBIT (City Place)
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I. PRE-PHASE APPROVED ACTIVITIES. The Project Insurance Programs for
any Pre-Phase Approved Activities shall be governed by the insurance terms set forth on the
applicable Permit to Enter or other document authorizing such Pre-Phase Approved Activity as
approved in writing by the City.

I1. PHASE 1 ACTIVITIES. Prior to execution of the Ground Lease for the Tasman
Parcels and at all times during Phase 1 Activities, the Master Developer shall obtain and
maintain, or cause to be maintained, the following Project Insurance Programs until Substantial
Completion has been achieved for the applicable Improvements on the Tasman Parcels or until
commencement of Landfill Phase Activities, as specified herein.

(a) Builder’s Risk Insurance. Master Developer shall obtain and maintain
site-specific’ builder’s risk insurance with respect to Phase 1 Activities and otherwise consistent
with the Builder’s Risk Program described in Section I1(a) below.

(b) Terrorism Insurance. The insurance required in this Section II,
subsections (a), (d), (g) and (h) shall include, or the Master Developer shall obtain on a stand-
alone basis, terrorism coverage for the Tasman Parcels on terms (including amounts) consistent
with those required under those subsections.

(©) Flood Insurance. Master Developer shall obtain and maintain flood
insurance on the Tasman Parcels consistent with the flood insurance requirements described in

Section III(c) below.

(d) Owner’s Interest Liability Insurance. Master Developer shall obtain and
maintain commercial general liability insurance and umbrella and/or excess liability insurance
(the “Owner’s Interest GL Program”), including coverage for personal injury, bodily injury,
death, accident and property damage, which insurance shall: (1) be on a site-specific
“occurrence” form; (2) be the primary insurance for third-party bodily injury and property
damage at, on or under the Tasman Parcels; and (3) collectively provide minimum coverage
limits of at least (A) $25,000,000 per occurrence, (B) $25,000,000 general aggregate, and (C)
$25,000,000 products completed operations aggregate over the term of the policy; provided,
however, that upon commencement of vertical construction on the Tasman Parcels, Master
Developer shall satisfy the foregoing requirements by obtaining and maintaining (including
reinstatement of limits as set forth in Section II1(d) below) an Owner or Contractor Controlled
Insurance Program (“OCIP/CCIP”) with limits of liability of at least $100,000,000 per
occurrence and in the aggregate. The products and completed operations coverage shall be
maintained for the entire statute of repose for construction defect claims in California. Master
Developer shall exercise commercially reasonable efforts to avoid an exclusion for earth
movement or subsidence under the Owner’s Interest GL Program. The City will be scheduled as
an additional insured under the Owner’s Interest GL Program.

(e) Commercial Auto Liability Insurance. Master Developer shall obtain and
maintain commercial auto liability insurance covering liability arising out of the ownership,

* Except as otherwise expressly provided hereunder the term “site-specific” shall refer to a policy specifying that the
covered location is the Project Parcel for which the coverage is required and for no other property, i.e., for the
insurance required by this Section II, the term “site specific” means the covered location must be only the Tasman
Parcels.

INSURANCE EXHIBIT (City Place)
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maintenance or use of any owned, hired, borrowed and non-owned vehicle, if any, with
minimum limits of not less than $1,000,000 combined single limit for bodily injury and property
damage, together with umbrella and/or excess liability insurance which is at least as broad as the
commercial automobile liability insurance, with limits of not less than $25,000,000.

63) Professional Liability Insurance. Master Developer shall cause any party
involved in the design of Improvements on the Tasman Parcels to obtain and maintain
Professional Liability Insurance consistent with the requirements described in Section III(f)
below.

(2) Contractor’s Pollution Liability. Master Developer shall continue to
maintain the Contractor’s Environmental Legal Liability Policy, No. 004130100 delivered to the
City for the Pre-Phase Approved Activities provided that the insured “contracted operations”
thereunder will be expanded to include all construction related activities on, at or under the
Tasman Parcels.

(h) Pollution Legal Liability Insurance. Master Developer shall maintain site-
specific Pollution Legal Liability insurance with respect to the Tasman Parcels with limits of
liability equal to at least $10,000,000 per incident and in the aggregate and a self-insured
retention of no more than $250,000 per incident, until the Pollution Legal Liability Insurance
required under Section III(i) below is obtained. The City and the Master Developer (and their
respective affiliates) will be named insureds thereunder. The City shall have the right to review
quotes, policy forms and endorsements for the Pollution Legal Liability insurance.

III. LANDFILL PHASE ACTIVITIES. Upon the earlier of (i) execution of a
Ground Lease for any real property that includes any portion of any Landfill Parcel; or (ii)
commencement of Landfill Phase Activities and at all times during Landfill Phase Activities, the
Master Developer shall obtain and maintain the following Project Insurance Programs until
Substantial Completion has been achieved for the applicable Improvements in that particular
Project Parcel (except as otherwise expressly provided hereunder):

(a) Builder’s Risk Insurance. Master Developer shall maintain site-specific’
builder’s risk insurance (the “Builder’s Risk Program”) for each Project Parcel that includes a
Landfill Parcel for not less than 100% of the completed project insurable replacement cost value
of the Improvements and Earth Movement with a sublimit no less than the Probable Maximum
Loss (“PML”) as determined by an independent third-party professional (inclusive of property
damage and soft costs/business interruption), which PML is reasonably acceptable to the City.
In no event shall the earthquake coverage under the Builder’s Risk Program have a limit of
liability of less than the 250-year return period of the PML. The Builder’s Risk Program shall
include endorsements providing replacement cost coverage, agreed amount and/or coinsurance
waiver. The Builder’s Risk Program shall grant permission to occupy prior to any occupancy of
a given building and the Builder’s Risk Program shall cover:

3 Consistent with footnote 2 and except as expressly provided hereunder, for the insurance required by this Section
111, the term “site specific” means the covered location must include the specific Project Parcel that encompasses
some or all of the applicable Landfill Parcel until such time that Substantial Completion has been achieved for such
specific Project Parcel, and no other property.

INSURANCE EXHIBIT (City Place)
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(1) any Improvements on the property, including 100% of the insurable
replacement cost value of all tenant improvements and City Landfill Systems and betterments
that any agreement requires Master Developer to insure, against risks of loss to the
Improvements customarily covered by “Cause of Loss - Special Form” policies as available in
the insurance market on the date hereof (and against such additional risks of loss as may be
customarily covered by such policies after the date hereof);

(i1) loss of materials, furniture, fixtures and equipment, machinery, and
supplies which become part of the completed project whether on-site, as part of the City Landfill
Systems, in transit, or stored off-site, or loss of any temporary structures, sidewalks, retaining
walls, and underground property (including the systems comprising the City Landfill Systems);

(111) soft costs, including coverage for interest expense during the period of
the construction, and coverage for recurring expenses and delayed completion business
income/rental interruption (if any) on an actual loss sustained basis subject to policy limits; and

(iv) loss of the value of the undamaged portion of the Improvements,
additional expense of demolition, and increased cost of construction arising from operation of
building laws or other legal requirements at the time of restoration, subject to a limit reasonably
satisfactory to the City.

The Builder’s Risk Program shall automatically reinstate limits upon the occurrence of
any loss thereunder. The Builder’s Risk Program shall be primary with respect to all property
damage at, on or under the property at each applicable Project Parcel until Substantial
Completion for the applicable Improvements in that Project Parcel occurs. The Builder’s Risk
Program shall also include affirmative LEG-3 coverage with respect to repair of physical damage
to City Landfill Systems arising out of a loss. The City will be named as a “loss payee” on the
Builder’s Risk Program and the Master Developer shall have an affirmative obligation to
promptly elect whether to commence and diligently pursue re-construction of the City Landfill
Systems in the event of any loss thereunder, the terms of which election shall be described in the
Insurance Administration Agreement.

(b) Terrorism Insurance.  The insurance required in this Section III,
subsections (a), (d), (g) and (h) shall include, or the Master Developer shall obtain on a stand-
alone basis, terrorism coverage on terms (including amounts) consistent with those required
under those subsections. For so long as the Terrorism Risk Insurance Program Reauthorization
Act 2019 or any replacement, reauthorization or extension thereof (“TRIPRA”) is in effect,
coverage against acts which are “certified” within the meaning of TRIPRA shall satisfy this
requirement. In the event TRIPRA is no longer in effect, Master Developer shall obtain and
maintain such terrorism insurance to the extent such coverage is commercially available and
reasonable cost.

(©) Flood Insurance. Flood insurance if any portion of the Project Site or
personal property is currently or at any time in the future located in an area designated by the
Federal Emergency Management Agency as a special flood hazard area (“SFHA™) and in which
flood insurance has been made available under the National Flood Insurance Act of 1968 (and
any successor act thereto), but in no event no less than the amount sufficient to meet the
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requirements of applicable law and governmental regulation. Flood insurance may be included
in the Builder’s Risk Program prior to Substantial Completion as an alternative to NFIP.

(d) Liability Insurance. Master Developer shall sponsor, administer and
maintain a commercial general liability insurance and umbrella and/or excess liability insurance
(the “GL Insurance”) including coverage for personal injury, bodily injury, death, accident and
property damage. The GL Insurance shall: (1) be on a site-specific “occurrence” form for each
Project Parcel (except as otherwise provided herein); (2) be the primary insurance for third-party
bodily injury and property damage at or on any Project Parcel at all times during Landfill Phase
Activities at that Project Parcel; and (3) collectively provide minimum coverage limits of at least
(A) $50,000,000 per occurrence, (B) $50,000,000 general aggregate, and (C) $50,000,000
products completed operations aggregate over the term of the policy for each Project Parcel. The
products and completed operations coverage shall be maintained for the entire statute of repose
for construction defect claims in California. Master Developer shall exercise commercially
reasonable efforts: (i) to avoid an exclusion for earth movement or subsidence under the GL
Insurance; and (ii) to include manuscript changes to the “pollution exclusion endorsement”
providing affirmative coverage for concussive risk associated with the installation of piles and
the other Landfill Phase Activities. Notwithstanding the foregoing, during the period of
construction of improvements on Phase 2 and Phase 3 (each as defined in the DDA), Master
Developer shall (and for subsequent phases, Master Developer may), satisty these coverage
requirements by implementing an OCIP/CCIP with limits of liability of at least $100,000,000 per
occurrence and in the aggregate for each of Phase 2 and Phase 3. Master Developer may elect to
obtain a single OCIP/CCIP for Phase 1 (as defined in the DDA), Phase 2 and Phase 3, in which
event the limits of liability for such OCIP/CCIP program shall be at least $200,000,000 per
occurrence and in the aggregate. The GL Insurance shall schedule the City as an additional
insured, including with respect to both ongoing and completed operations, by endorsements
satisfactory to the City. Such insurance shall be primary and any other insurance maintained by
the City shall be excess only and not contributing with this insurance. Except for completed
operations (which shall be an aggregate limit over the term of the general liability program), the
Master Developer shall purchase additional limits of an amount equal to at least forty percent
(40%) of the applicable per occurrence and aggregate limits of the GL Insurance for any Phase
(or series of Phases to the extent covered under a single OCIP/CCIP) at any time that the
applicable aggregate GL Insurance limit for such Phase (or series of Phases, as applicable) has
been eroded by eighty percent (80%) or greater.

(e) Commercial Auto Liability Insurance. = Commercial auto liability
insurance covering liability arising out of the ownership, maintenance or use of any owned,
hired, borrowed and non-owned vehicle, if any, with minimum limits of not less than $1,000,000
combined single limit for bodily injury and property damage, together with umbrella and/or
excess liability insurance which is at least as broad as the commercial automobile liability
insurance, with limits of not less than the applicable GL Insurance limits for such Project Parcel.

)] Professional Liability Insurance. Master Developer shall cause any party
involved in the design of Improvements to obtain and maintain Professional Liability Insurance
during the period commencing on the date of such party’s agreement and continuously renewing
for or having an extended reporting period of not less than the statute of repose for design defects
in California, with limits of insurance not less than: (1) $10,000,000 per claim and $20,000,000
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in the aggregate for designers of record (which shall include any designer of piles penetrating
any Landfill Parcel); (2) $5,000,000 per claim and in the aggregate for any designers of record
for any components of the City Landfill Systems; (3) $2,000,000 per claim and in the aggregate
for any other design professionals for any components of the City Landfill Systems; and (4)
$1,000,000 per claim and in the aggregate for all other design professionals. Master Developer
shall provide the City with certificates evidencing such insurance as each designer is contracted
and thereafter, annually on a going forward basis or as otherwise requested by the City. The
parties agree that the Insurance Administration Agreement shall describe the process of claims
administration against design professionals between the City and Master Developer.

(2) Owner’s Protective Professional Indemnity Insurance. At all times that
any Landfill Phase Activity is ongoing in a particular Project Parcel, Master Developer shall
obtain and maintain an Owner’s Protective Professional Indemnity (Design Team Errors and
Omissions) Policy (““OPPI”) having a limit of liability of not less than $20,000,000 per claim
and in the annual aggregate for Phases 1, Phase 2 and Phase 3; provided, however, Master
Developer may, at its discretion, elect to implement a single OPPI program for Phase 1, Phase 2
and Phase 3 collectively, in which event the limits of liability for such OPPI program shall be at
least $40,000,000 per occurrence and in the aggregate. City reserves the right to establish
minimum OPPI limits for any real property that is not part of Phase 1, Phase 2 or Phase 3 prior to
the execution of any Ground Lease on such real property. The OPPI shall provide the City (as
owner of the City Landfill Systems) with affirmative coverage for defense and payment of loss
for third-party claims resulting from design errors and omissions relating to the City Landfill
Systems. Each OPPI program shall have a retro-active date coinciding with the execution of the
earliest design agreement with respect to such Project Parcel and shall extend to cover the statute
of repose for design defects in California for all Improvements on such Project Parcel. The
parties agree that the Insurance Administration Agreement shall describe the process of claims
administration for any professional liability losses at the Project Site. The City shall have the
right to review, quotes, policy forms and endorsements (but not underwriting submissions) for
the OPPI.

(h) Contractor’s Pollution Liability Insurance. Master Developer shall
maintain a Contractor’s Pollution Liability (“CPL”) insurance program covering cleanup costs
and bodily injury and property damage claims through and including Substantial Completion for
the applicable Improvements in that particular Project Parcel. The City shall have the right to
review underwriting submissions, quotes, policy forms and endorsements for the CPL.

(1) The CPL shall have a limit of liability of at least $50,000,000 per
incident and in the aggregate and coverage under the CPL shall be extended to third-party
contractors performing work at the Project, including, without limitation, contractors performing
operation and maintenance of the City Landfill Systems until Substantial Completion of all City
Landfill Systems being constructed by Master Developer on any Project Parcel. The City will be
a named insured under the CPL.

(1)) Coverage Parameters. The CPL shall: (a) provide site specific
coverage for pollution conditions resulting from any contracted operations at any Project Parcel
(whether on, at, under or above any Landfill Parcel), the definition(s) for which contracted
operations shall include the realignment and reconstruction of City Landfill Systems by Master
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Developer, the construction of foundation systems and building protection systems/vapor
mitigation systems, and operation and maintenance activities associated with the City Landfill
Systems to be performed by the City on such Project Parcel; (b) provide site specific coverage”
for operation and maintenance activities associated with City Landfill Systems to be performed
by the City on any portion of a Landfill Parcel that is not part of a Project Parcel (the “City Non-
Project Parcel O&M”) until Substantial Completion of all of the City Landfill Systems being
constructed by Master Developer on all Landfill Parcels, subject to Section III (h)(iii) below; (c)
provide coverage for cleanup of groundwater pollution conditions existing as of the date hereof
to the extent such pollution conditions are exacerbated by Project contractors, Master Developer
activities or City Non-Project Parcel O&M; (d) have no retroactive or reverse retroactive date;
(e) have ten (10) years of “completed operations” coverage; and (f) be subject to a maximum
self-insured retention of no more than $250,000 per incident. There shall be no exclusion or
limitation of coverage to the City or Master Developer with respect to claims made against each
other, notwithstanding the insured status of the parties. Issues related to the primacy of the CPL
shall be addressed in the Insurance Administration Agreement.

(iii) City Non-Phase O&M Sublimit. The parties agree that the CPL shall
be subject to a sublimit of $5,000,000 with respect to all losses arising out of the City Non-Phase
O&M. Issues related to the implementation of such sublimit will be addressed in the Insurance
Administration Agreement.

(iv) City Reimbursement Obligation. Within sixty (60) days of the
binding of the CPL and any endorsements thereafter, the City shall reimburse Master Developer
for ten percent (10%) of the total premium, surplus lines taxes and applicable brokerage fees
required to purchase the CPL up to a maximum reimbursement amount of $200,000.

(1) Pollution Legal Liability Insurance. Master Developer shall maintain site-
specific’ Pollution Legal Liability insurance (“PLL”) for the entire Project Site (including all
Landfill Parcels and the Tasman Parcels) with limits of liability equal to at least $75,000,000 per
incident and in the aggregate, a self-insured retention of no more than $250,000 per incident and
an initial term of at least ten (10) years. Upon the expiration of the term of the PLL or such
earlier date as Master Developer may elect, Master Developer shall exercise commercially
reasonable efforts to obtain (subject to pollution insurance market conditions), a new policy of
pollution legal liability insurance (the “PLL Renewal”) having substantially the same coverage
terms as the PLL with limits of liability of at least $75,000,000 per incident and in the aggregate,
a self-insured retention no greater than $250,000 and a term of five (5) years or such longer term
as would be necessary to ensure that the PLL Renewal remains in place until a date that is fifteen
(15) years from the inception date of the initial PLL policy The City shall have the right to
review underwriting submissions, quotes, policy forms and endorsements for the PLL and the
PLL Renewal programs.

* Notwithstanding footnotes 2 and 3, for this portion of the CPL coverage, “site specific” shall mean the entire
Project Site except for the Tasman Parcels, including all Project Parcels and Landfill Parcels that are not yet a
Project Parcel except for the Tasman Parcels.

> Notwithstanding footnotes 2 and 3, “site specific” for the PLL coverage required by this Section III(h) shall mean
the entire Project Site is the covered location, including each Project Parcel, any Landfill Parcel that is not yet
subject to a Ground Lease and the Tasman Parcels.
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(1) No Cancellation. No insured may cancel or terminate the PLL or
the PLL Renewal before the expiration of its term without the consent of both Master Developer
and the City; provided, however, that the Master Developer may cancel and re-write the PLL
and/or the PLL Renewal at Master Developer’s discretion with materially the same terms upon
commencement of any new Phase or Partial Phase.

(11) Coverage Parameters. Subject to market availability and Project
Site conditions, the PLL and the PLL Renewal shall include affirmative coverage for known and
unknown pre-existing conditions regulatory re-openers and new pollution conditions. The PLL
and the PLL Renewal shall provide affirmative coverage for third-party bodily injury and
property damage claims (including natural resource damages). The Master Developer shall use
commercially reasonable efforts to obtain coverage under the PLL and the PLL Renewal for: (x)
off-site cleanup costs related to the known groundwater plume; (y) losses and on-site cleanup
costs relating to a governmental order or directive requiring the City or Master Developer to
perform active remedial measures for pollution conditions which have migrated into
groundwater from the landfill including, without limitation, related site investigations, which
coverage may contain a higher self-insured retention than $250,000 per incident. The PLL and
the PLL Renewal shall be primary and non-contributory to any other insurance carried by the
City and the “insured vs. insured” exclusion shall not be applicable to claims between the Master
Developer and the City. Issues related to the primacy of the PLL shall be addressed in the
Insurance Administration Agreement. The City and Master Developer (and their respective
affiliates) shall be included as named insureds on the PLL and the PLL Renewal with the ability
to directly make claims to the insurance carrier thereunder and no third-parties other than
affiliates of the City and Master Developer shall have an insurable interest under the PLL.

(iii)  City Reimbursement Obligation. Within sixty (60) days of the
binding of the PLL and PLL Renewal, as applicable, the City shall reimburse Master Developer
for twenty percent (20%) of the total premium, surplus lines taxes and applicable brokerage fees
for the PLL and PLL Renewal, as applicable, up to a maximum reimbursement of $250,000 for
each of the PLL and PLL Renewal.

IV. FOLLOWING SUBSTANTIAL COMPLETION. Following Substantial
Completion for any Improvement, Partial Phase or Phase, as applicable, and, except as expressly
provided to the contrary, while any Ground Lease remains in effect, Master Developer shall
maintain, or cause to be maintained:

(a) Property Insurance. Property insurance covering against risks of loss
customarily covered by “Cause of Loss — Special Form” policies together with coverage for
earthquake as may be commercially available in the insurance market at the completion date (and
against such additional risks of loss as may be customarily covered by such policies after the
completion date) (“Property Insurance”). Such insurance shall include:

(1) 100% of the insurable replacement cost value of the Improvements
which for purposes of this Exhibit shall mean actual replacement value (exclusive of costs of
excavations, foundations, underground utilities and footings) with an agreed amount
endorsement without margin clause except as may be reasonably agreed by the City, and/or a

INSURANCE EXHIBIT (City Place)

LEGAL US W # 102465634.1



coinsurance waiver endorsement and a replacement cost value endorsement without reduction
for depreciation;

(i1) 100% of the insurable replacement cost value of all tenant
improvements and betterments that any agreement requires Master Developer to insure;

(ii1))  loss of the value of the undamaged portion of the Improvements,
additional expense of demolition, and increased cost of construction arising from operation of
building laws or other legal requirements at the time of restoration; and

(iv) “Cause of Loss — Special Form” insurance policy which shall
cover at least the following perils: building collapse; fire; flood; back-up of sewers and drains;
water damage; windstorm, earthquake, landslide, mudslide and subsidence, inclusive of property
damage and soft costs/business interruption with a maximum deductible of 5% of the loss and
flood may have a sublimit of such amount not less than the replacement cost of the replacement
value of the improvements and contents of the two floors above grade. Such insurance
policy(ies) shall name Master Developer as the Insured and shall also name the City as an
additional named insured with the unrestricted ability to make a claim thereunder.

(b) Terrorism Insurance.  The insurance required in this Section IV,
subsections (a), (f) and (j) shall include, or the Master Developer shall obtain on a stand-alone
basis, terrorism coverage on terms (including amounts) consistent with those required under
those subsections. For so long as TRIPRA is in effect, coverage against acts which are
“certified” within the meaning of TRIPRA shall satisfy this requirement. In the event TRIPRA
is no longer in effect, Master Developer shall obtain and maintain such terrorism insurance to the
extent such coverage is commercially available and reasonable cost.

(c) Flood Insurance. Flood insurance if any portion of the Property or
personal property is currently or at any time in the future located in an area designated by the
Federal Emergency Management Agency as a SFHA and in which flood insurance has been
made available under the National Flood Insurance Act of 1968 (and any successor act thereto)
in an amount no less than the amount sufficient to meet the requirements of applicable law and
governmental regulation.

(d) Equipment Breakdown Insurance. If not included in the Property
Insurance policy retained in accordance with Section IV (a), Master Developer shall maintain
equipment breakdown insurance covering all mechanical and electrical equipment, including
pressure vessels and piping, against physical damage, and loss of income or rents (if any), extra
expense, and expediting expense. Master Developer shall provide Equipment Breakdown
Insurance on a replacement cost value basis in an amount consistent with insurance maintained
by owners of similarly situated commercial real estate.

(e) Business Income and Rent Loss Insurance. As an extension to its Property
Insurance, Earth Movement Insurance, Flood Insurance, Terrorism Insurance, Boiler and
Machinery Insurance, and any other required property insurance policy, Master Developer shall
maintain, or cause to be maintained, business income and rent loss insurance in an amount equal
to one hundred percent (100%) of the net rental income together with continuing expenses and
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containing an unlimited indemnity period pertaining to the time to repair or rebuild (subject to
the policy limit). In addition, Business Income and Rent Loss Insurance shall be endorsed to
include an extended period of indemnity of three hundred sixty five (365) days.

) Commercial General Liability Insurance. Commercial general liability
insurance on an “occurrence” form including coverage for personal injury, bodily injury, death,
and property damage on a per location basis, if available, with limits of not less than $1,000,000
per occurrence and in the aggregate.

(2) Commercial Auto Liability Insurance. @ Commercial auto liability
insurance covering liability arising out of the ownership, maintenance or use of any owned,
hired, borrowed and non-owned vehicle, if any, with minimum limits of not less than $1,000,000
combined single limit for bodily injury and property damage.

(h) Workers’ Compensation Insurance. Workers’ compensation as required
by applicable law and employer’s liability insurance.

(1) Umbrella/Excess Liability Insurance. Umbrella/excess liability insurance
with limits of at least $200,000,000 per occurrence and in the annual aggregate sitting excess of
the commercial general liability, commercial auto liability and employer’s liability insurance.
The commercial general liability, commercial auto liability and umbrella/excess liability
insurance shall name the City as an additional insured. Such insurance shall be primary and any
other insurance maintained by the City shall be excess only and not contributing with this
insurance.

() Pollution Legal Liability Insurance. City and Master Developer agree to
meet in good faith at the expiration of the PLL Renewal to discuss obtaining additional pollution
legal liability programs.

V. GENERAL.

(a) Insurer Ratings. Master Developer shall obtain all required insurance (and
reinsurance) from insurers authorized to do business in the State where the Property is located
with an “A-: VII” rating by A.M. Best or an alternative insurance company rating bureau
acceptable to the City. The City may in its discretion permit Master Developer to maintain
required insurance policies with insurance companies which do not meet the foregoing
requirements.

(b) Documentation. For the types of insurance where this Exhibit provides
the City with a right to review quotes, policy forms or endorsements, Master Developer agrees to
provide the City with a reasonable opportunity to review and to consider in good faith the City’s
comments. Master Developer shall provide certificates of insurance as may be requested by the
City, in a form reasonably acceptable to the City for all required insurance, certified as true and
complete by the carrier or its authorized representative.

(c) Site-Specific Programs. Except where this Exhibit expressly provides that
a type of insurance must be site-specific, as defined in footnotes 2, 3, 4 and 5 above, the
requirements of this Exhibit (including without limitation the requirements for first-party
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terrorism, commercial auto liability insurance, worker’s compensation insurance and all of the
Project Insurance Programs described in Section IV hereof) may be satisfied through coverage
applicable to both the Project Site and other properties insured by Master Developer.

(d) Captive. Master Developer shall have the right to satisfy all or part of its
insurance obligations with respect to first-party terrorism and any self-insured retention for the
GL OCIP by means of a policy or policies placed with its captive insurance company Relsure
Vermont Inc. (the “Captive”) provided that the use of the Captive is in compliance with all laws
and regulations applicable to the Project.

(e) Severability. All Project Insurance Programs shall provide that coverage
under each Project Insurance Program shall apply as if each insured were the only insured and
separately to each insured so that any misrepresentation, act or omission that is in violation of a
term, duty or condition or results in the application of an exclusion under any program by or on
behalf of one insured shall not prejudice the coverage rights of another insured under such
program.

® Waiver of Subrogation. The CPL, PLL and PLL Renewal shall each
include a waiver of subrogation in favor of the City so that the insurance company waives its
rights of subrogation with regard to all claims covered by such programs.

(2) Minimum Limits. Notwithstanding anything to the contrary herein, the
limits of coverage for all types of Project Insurance Programs required under this Exhibit D shall
be the greater of (i) the minimum limits set forth in this Exhibit D or (ii) the limits provided to
Master Developer under all primary, excess, umbrella and blanket policies covering operations
under the O&M Agreement on a site-specific basis.

(h) Audit. The City shall have the right: (i) at least once per year; (ii) at any
time that the City has a reasonable basis of actual or suspected non-compliance by Master
Developer of the O&M Agreement; or (iii) during the pendency or administration of any claim
under the Project Insurance Programs, to conduct an audit of some or all policies and certificates
of insurance to confirm the Master Developer’s compliance with the terms hereof. If any audit
reveals discrepancies or non-compliance with the terms hereof, the cost of such audit shall be at
Master Developer’s expense.
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Schedule 1
Pre-Phase Approved Activities
“Pre-Phase Approved Activities” shall mean the following:

1. Construction of the “Public Improvements” as approved by the City under that Permit to
Enter between the City and Master Developer dated July 5, 2019, effective July 8, 2019
to May 31, 2020.

2. Construction of the “Fire Station Improvements™ as approved by the City under that
Permit to Enter between the City and Master Developer dated July 5, 2019, effective July
8, 2019 to March 1, 2020.

3. Any other activities expressly approved by the City in writing and evidenced by one or
more Permits to Enter.
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EXHIBIT E

Miscellaneous Provisions

EXHIBIT E

MISCELLANEOUS PROVISIONS

Reference is made to that certain Disposition and Development Agreement dated for reference
purposes as of August 12, 2016, and recorded October 7, 2016, as Document No. 23456796 in
the Official Records of Santa Clara County, California, as it may be amended from time to time
(the “DDA”).

The term “this Agreement” as used in this Exhibit, shall mean the Landfill Post-Closure
Operation and Management Agreement, to which this Exhibit is attached. The use of the term
“Developer,” as used in this Exhibit, shall have the same meaning as the “Master Developer,” as
defined in the introductory paragraph of this Agreement. Defined terms not otherwise set forth
in this Agreement shall have the meanings set forth in Exhibit A to the DDA.

1. Arbitration.

1.1 Arbitration Matters. All disputes arising from, or related to the subject matter of,
this Agreement (each, an “Arbitration Matter”) shall be resolved by binding arbitration in
accordance with the binding arbitration procedures provided herein. The Parties agree that, to
the extent there are disputes under this Agreement, such disputes are likely to relate to matters of
an urgent nature; therefore, the Parties have agreed that such disputes should be resolved in an
expedited matter as set forth in Section 1.3 below.

1.2 Good Faith Meet and Confer Requirement.

1.2.1 The Parties agree that they share an interest in preventing
misunderstandings that could become claims against one another under this Agreement. The
Parties agree to attempt to identify and discuss in advance in good faith any areas of potential
misunderstanding that could lead to a dispute. If either Party identifies an issue of disagreement,
the Parties agree to engage in a face-to-face or immediate telephonic discussion of the matter
within five (5) days of the initial request. Notwithstanding the foregoing, the failure of any Party
to meet and confer as provided herein shall not impair the exercise of remedies available for any
Event of Default.

1.2.2  With respect to any dispute regarding an Arbitration Matter, the Parties
shall attempt in good faith to resolve the dispute for a period of ten (10) days after this Article 1
is invoked. If the dispute remains unresolved at the end of the ten (10) day period, then the
Parties shall have the right to pursue the dispute resolution process set forth in Section 1.3.2 (the
date on which one Party notifies another of its intent to pursue the dispute resolution process
shall be referred to herein as the “Arbitration Initiation Date”). Nothing in this Section 1.2
shall require a Party to postpone instituting any injunctive proceeding or to pursue resolution
under this Section 1.2 if it believes in good faith that such postponement will cause irreparable
harm to such Party.
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1.3 Dispute Resolution Procedures.

1.3.1 Arbiters. The arbitrator (“Arbiter”) of Arbitration Matters will be
selected by mutual agreement of the Parties. The Arbiter will hear all disputes under this
Agreement. The Arbiter appointed must meet the Arbiters’ Qualifications. The “Arbiter’s
Qualifications” shall be defined as a retired judge or an attorney with at least ten (10) years’
experience in complex real estate transactions, including without limitation, projects involving
matters related to environmental remediation and the operation of remedial systems similar to the
Project Landfill Systems in the California area. If the Parties cannot mutually agree on an
Arbiter within seven (7) days after the Arbitration Initiation Date, then an Arbiter meeting the
Arbiter’s Qualifications shall be appointed by the Presiding Judge of the Superior Court of Santa
Clara County.

1.3.2  Arbitration Process. The Party(ies) disputing any Arbitration Matter shall
submit a brief with all supporting evidence to the Arbiter with copies to all Parties no later than
the date (the “Arbitration Briefing Date”) that is the later to occur of (a) the fifteenth (15th)
Business Day after the Arbitration Initiation Date or (b) the fifth (5th) Business Day after the
Arbiter is selected by the Parties or appointed by the Presiding Judge of the Superior Court of
Santa Clara County. Evidence may include, but is not limited to, expert or consultant opinions,
any form of graphic evidence, including photos, maps or graphs and any other evidence the
Parties may choose to submit in their discretion to assist the Arbiter in resolving the dispute. In
either case, any interested Party may submit an additional brief within five (5) Business Days
after distribution of the initial brief. The Arbiter thereafter shall hold a telephonic hearing and
issue a decision in the matter promptly, but in any event within ten (10) Business Days after the
Arbitration Briefing Date, unless the Arbiter determines that further briefing is necessary, in
which case the additional brief(s) addressing only those items or issues identified by the Arbiter
shall be submitted to the Arbiter (with copies to all Parties) within ten (10) Business Days after
the Arbiter’s request, and thereafter the Arbiter shall hold a telephonic hearing and issue a
decision promptly, but in any event within ten (10) Business Days after submission of such
additional briefs, and no later than thirty (30) Business Days after the Arbitration Briefing Date.
The decision of the Arbiter will be final, binding on the Parties and non-appealable. Nothing in
this Section 1.3 shall require a Party to postpone instituting any injunctive proceeding if it
believes in good faith that such postponement will cause irreparable harm to such Party.

(a) Time Period to Complete Arbitration. The arbitration shall be
completed within sixty (60) calendar days of the preliminary hearing, unless the Parties to the
dispute mutually agree to extend the date or the Arbiter extends the date.

1.3.3 Additional Provisions Governing Arbitration of Disputes.

(a) Disputes Involving Arbitrability of Disputes. The Arbiter shall
decide any dispute involving the right to have a disputed matter submitted to binding arbitration
pursuant to Section 1.3 in accordance with this Section 1.3. The Parties to such dispute shall
provide notice of the dispute and submit in writing their respective positions regarding the
dispute to the Arbiter. No such submission shall exceed ten (10) double-spaced pages. The
Arbiter shall make his or her decision within five (5) days of the last submission.

2
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(b) No Ex Parte Communications. No Party or anyone acting on its
behalf shall have any ex parte communication with the Arbiter with regard to any matters in
issue. Communications concerning procedural matters such as scheduling shall not be included
in this prohibition.

(c) Submission. Unless otherwise directed by the Arbiter or agreed by
the Parties to a given dispute, the Parties involved in the dispute shall strive to make joint
submissions to the Arbiter. The Arbiter shall determine the schedule for the Parties’
submissions, the page and form limitations for the submissions, and the schedule and form of
any hearing(s).

2. Event of Default: Remedies.

2.1 General. If a Party breaches any of its obligations under this Agreement (the
“Breaching Party”), the Party to whom the obligation was owed (the “Notifying Party”) may
notify the Breaching Party of such breach. The notice shall state with reasonable specificity the
nature of the alleged breach, the particular provision of Section 2.2 under which the breach is
claimed to arise and the manner in which the failure of performance may be satisfactorily cured.
Failure to cure such breach within the time period specified in Section 2.2 shall be an “Event of
Default” by the Breaching Party under this Agreement.

2.1.1 Upon delivery of a notice of breach, the Notifying Party and the Breaching
Party shall promptly meet to discuss the breach and the manner in which the Breaching Party can
cure the same. If before the end of the applicable cure period the breach has been cured to the
reasonable satisfaction of the Notifying Party, the Notifying Party shall issue a written
acknowledgement of the Breaching Party’s cure of the matter which was the subject of the notice
of breach.

2.1.2 If the alleged breach has not been cured or waived within the time
permitted for cure in accordance with Section 2.2 hereof, the Notifying Party may (i) extend the
applicable cure period or (ii) institute such proceedings and/or take such action as is permitted in
this Agreement with reference to such breach.

2.2 Particular Breaches by the Parties.

2.2.1 Event of Default by Developer. The Parties agree that each of the
following shall be deemed to be an Event of Default by Developer under this Agreement:

(a) Developer causes or allows to occur, as to itself, an Assignment
not permitted under this Agreement, and the Assignment is not reversed or voided within thirty
(30) days following Developer’s receipt of notice thereof from City; or
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(b) Developer fails to perform any obligation under this Agreement,
and such failure continues past ten (10) days after receipt of written notice thereof from City,
provided that (i) if such default or breach relates to a non-monetary obligation and reasonably
requires longer than ten (10) days to cure, Developer shall be permitted additional time to cure
such default so long as Developer commences the cure within such ten (10) day period and
diligently and continuously pursues the same to completion within ninety (90) days of the date
that the cure first commenced, unless otherwise extended in writing by the City; and (ii) such ten
(10) day cure period shall be extended at all times during which Developer is pursuing recovery
for such default or breach under the Project Insurance Programs as provided in the Insurance
Administration Agreement.

2.2.2 Event of Default by City. The Parties agree that if City fails to perform
any obligation under this Agreement, and such failure continues past ten (10) days after receipt
of written notice thereof from Developer (or, if such default is not reasonably susceptible of cure
within ten (10) days, and City fails to commence the cure within such ten (10) day period and
diligently pursue the same to completion), then such failure shall be deemed to be an Event of
Default by City under this Agreement.

2.3 Remedies.

2.3.1 General. If an Event of Default occurs and is not waived in writing by the
non-breaching Party, then the non-breaching Party shall have the following remedies, which are
not exclusive but cumulative, in addition to any other remedies now or later allowed by law or in
equity:

(a) The right to cure, at the Breaching Party's cost and expense, any
Event of Default and recover such costs, together with interest thereon and reasonable attorneys'
fees and costs of court, in which case the defaulting Party shall reimburse the non-defaulting
Party for the costs incurred by the non-defaulting Party in curing the default within fifteen (15)
days after receipt of an invoice therefor from the non-defaulting Party;

(b) The right to sue to collect any sums not paid when due, together
with interest accrued thereon and reasonable attorneys' fees and costs of court incurred in
collecting the same;

(©) The right to sue to collect damages suffered by the non-breaching
party by reason of the occurrence of an Event of Default other than breach in the payment of
money, together with reasonable attorneys' fees and costs of court incurred in such proceedings;
or

(d) The right to injunctive relief including seeking specific
performance of the breached obligation, together with reasonable attorneys' fees and costs of
court incurred in such proceedings.

2.3.2  Specific Performance. Upon an Event of Default, the aggrieved Party may
institute proceedings in a court of proper jurisdiction to compel injunctive relief or specific
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performance to the extent permitted by law (except as otherwise limited by or provided in this
Agreement) by the Party in breach of its obligations. Nothing in this Section 2.3.2 shall require a
Party to postpone instituting any injunctive proceeding if it believes in good faith that such
postponement will cause irreparable harm to such Party.

2.4  Rights and Remedies Cumulative; No Consequential, Punitive, or Special
Damages. The rights and remedies of the Parties contained in this Agreement shall be
cumulative, and the exercise by any Party of any one or more of such remedies shall not preclude
the exercise by it, at the same or different times, of any other remedies contained in this
Agreement for the same breach by the applicable Party. In addition, the remedies provided in
this Agreement do not limit the remedies provided in other agreements and documents.
Notwithstanding anything to the contrary herein, to the fullest extent permitted by law, neither
Party shall be liable for any indirect, consequential, punitive, or special damages in any way
from or associated with this Agreement, and each Party expressly waives any claims against the
other Party, and covenants not to sue the other, for indirect, consequential, punitive, or special
damages under this Agreement.

2.5  No Implied Waiver. No waiver made by a Party for the performance or manner or
time of performance (including an extension of time for performance) of any obligations of the
other Party or any condition to its obligations under this Agreement shall be considered a waiver
of the rights of the Party making the waiver for a particular obligation of the other Party or
condition to its own obligation beyond those expressly waived in writing

3. Assignment.

3.1 Assignment Generally. Master Developer shall have the right to transfer its rights
and obligations under this Agreement to a Master Owners’ Association in accordance with
Section 10 of this Agreement. All other proposed transfers of this Agreement shall be subject to
the provisions of Sections 3.2 through 3.4, below.

3.2 Assignment Defined. Except as otherwise specifically provided in this Article 3,
Developer shall not without the approval of City (each, subject to the exclusions set forth herein,
an “Assignment”):

3.2.1 sell, assign, pledge, mortgage or otherwise encumber its interest in this
Agreement; or

3.2.2 sell, assign, transfer, pledge, mortgage or otherwise grant a security
interest in any interest of Developer in this Agreement, whether by operation of law or
otherwise, nor shall any sale, Assignment, transfer, pledge, mortgage, or grant of a security
interest be effected of all or any part of the issued or outstanding capital stock of a corporation
that is Developer or of its Controlling Owner, whether held directly or indirectly, and whether
made voluntarily, involuntarily, by operation of law or otherwise, if the same shall result in a
Change of Control of Developer, nor shall there be any merger or consolidation of Developer or
of such Controlling Owner into or with another corporation, nor shall any of the same be effected
with respect to any interest in a partnership that is Developer or in a partnership that is its
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Controlling Owner, whether directly or indirectly, and whether made voluntarily, involuntarily,
by operation of law or otherwise, if the same will result in a Change of Control of Developer, nor
shall any of the same be effected with respect to any managing member’s interest in a limited
liability company that is Developer or in a limited liability company that is its Controlling
Owner, whether directly or indirectly, and whether made voluntarily, involuntarily, by operation
of law or otherwise, if the same will result in a Change of Control of Developer.

Notwithstanding any provision of this Agreement to the contrary, nothing contained in this
Article 3 shall restrict in any manner, prohibit, require notice to, or require the Approval of City
for (a) any Assignment or any form of transfer in or of the equity interests in any Person whose
common stock is quoted on a recognized securities exchange such as the New York Stock
Exchange or NASDAQ or (b) an Assignment or any form of other transfer of any equity interests
in Developer or any other Person that does not, directly or indirectly, result in a Change of
Control of Developer or such other Person.

33 Assignment to Successor Entity. Notwithstanding anything to the contrary in this
Article 3, so long as Developer is not in default of this Agreement pursuant to Article 2 hereof,
Developer shall have the right at any time to effect an Assignment of this Agreement to any
entity (each, a “Successor Entity”) to which Master Developer has assigned its entire interest in
the DDA. Such Assignment shall become effective only upon full execution of an Assignment
and Assumption Agreement in a form reasonably acceptable to the City, pursuant to which the
Successor Entity assumes all rights and obligations under this Agreement from the Developer.

3.4  Other Assignments. Any other Assignment of this Agreement shall be subject to
the approval of City, which approval shall be given or withheld in City’s sole discretion.

4. Representations and Warranties.

4.1 Developer’s Representations. Developer hereby represents and warrants to City
as of the date of full execution of this Agreement that:

4.1.1 Developer is a limited liability company duly organized and existing in
good standing under the laws of the State of Delaware, and qualified to do business in the State
of California;

4.1.2 Developer has the full right, power, authority and legal capacity to execute
and deliver this Agreement, to execute and deliver the instruments referred to herein, and to enter
into and fully perform the transactions contemplated hereby, or thereby;

4.1.3 All actions and consents required by Developer to authorize the
transactions contemplated by this Agreement have been duly performed and obtained,

4.14 All Persons who execute this Agreement and the instruments
contemplated by this Agreement on behalf of Developer will be duly authorized and empowered
on behalf of Developer to do so and to enter into all transactions contemplated by this
Agreement, and by such instruments; and
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4.1.5 The execution, delivery and consummation of the transactions
contemplated hereby and performance of this Agreement have not and will not conflict with any
provisions of any federal, state laws or regulations to which Developer is subject, or conflict
with, result in any breach of, or constitute a default under, any mortgage, deed of trust, lease,
bank loan or credit agreement, corporate charter, bylaws or other instrument to which Developer
is a party or by which Developer or its assets may be bound or affected.

4.2  City’s Representations. City hereby represents and warrants to Developer as of
the date of full execution of this Agreement that:

4.2.1 City is a municipal corporation duly organized and validly existing under
the laws of the State of California and has the full right, power, authority and legal capacity to
execute and deliver this Agreement, to execute and deliver the instruments referred to herein, and
to enter into and fully perform the transactions contemplated hereby, or thereby;

4.2.2 All actions and consents required by City to authorize the transactions
contemplated by this Agreement have been duly performed and obtained;

423 All Persons who execute this Agreement and the instruments
contemplated by this Agreement on behalf of City will be duly authorized and empowered on
behalf of City to do so and to enter into all transactions contemplated by this Agreement, and by
such instruments; and

4.2.4 The execution, delivery and consummation of the transactions
contemplated hereby and performance of this Agreement have not and will not conflict with any
provisions of any federal, state laws or regulations to which City is subject, or conflict with,
result in any breach of, or constitute a default under, any mortgage, deed of trust, lease, bank
loan or credit agreement, corporate charter, bylaws or other instrument to which City is a party or
by which City or its assets may be bound or affected.

5. Limitations on Liability. It is understood and agreed that no City Party shall be
personally liable to Developer, nor shall any direct or indirect partners, members or shareholders
of Developer or its or their respective officers, directors, agents or employees (or their successors
or assigns) be personally liable to City, in the event of any default or breach of this Agreement
by City or Developer or for any amount that may become due to Developer or City or any
obligations under the terms of this Agreement; provided, that the foregoing shall not release
obligations of a Person that otherwise has liability for such obligations, such as (i) the general
partner of a partnership that, itself, has liability for the obligation or (ii) the obligor under any
security covering such obligation.

6. Additional Provisions.

6.1 Entire Agreement; Amendment. This Agreement, and its attachments, terms, and
conditions, embodies the entire agreement between the Parties relative to the matters set forth
herein. No other understanding, agreements, or conversations with any officer, agent, or
employee of City shall affect or modify any of the terms or obligations contained in any

LEGAL US W # 102466128.1



EXHIBIT E
Miscellaneous Provisions

documents comprising this Agreement. It is mutually understood and agreed that no amendment
to this Agreement shall be valid unless made in writing and signed by the Parties.

6.2  Waiver. Any waiver of any provision of this Agreement by a Party must be in
writing and signed by a Person having authority to do so on behalf of such Party. No waiver
made by a Party for the performance or manner or time of performance (including an extension
of time for performance) of any obligations of any other Party or any condition to its obligations
under this Agreement shall be considered a waiver of the rights of the Party making the waiver
for a particular obligation of the other Party or condition to its own obligation beyond those
expressly waived in writing.

6.3 Captions and Table of Contents. The captions of and names of defined terms in
this Agreement are for convenience of reference only and are not intended to define, limit or
describe the scope or intent of this Agreement or otherwise affect the interpretation of this
Agreement. The Table of Contents (if any) is for the purpose of convenience of reference only
and is not intended to be a part of this Agreement or to be used in interpreting this Agreement.

6.4 Extensions of Time.

6.4.1 Any Party may in its sole discretion extend the time for the performance
of any term, covenant or condition of this Agreement by a Party owing performance to the
extending Party, or permit the curing of any related default, upon such terms and conditions as it
determines appropriate; provided, however, any such extension or permissive curing of any
particular default shall not operate to release any of the obligations of the Party receiving the
extension or cure rights or constitute a waiver of the granting Party’s rights with respect to any
other term, covenant or condition of this Agreement or any other default in, or breach of, this
Agreement.

6.4.2 In addition to matters set forth in Section 6.4.1, the Parties may in their
sole discretion extend the time for performance by any of them of any term, covenant or
condition of this Agreement by a written instrument signed by authorized representatives of such
Parties without the execution of a formal recorded amendment to this Agreement, and any such
written instrument shall have the same force and effect and (once recorded) impart the same
notice to third parties as a formal recorded amendment to this Agreement. For the purposes of
this Section 6.4, City’s authorized representative shall be the City Manager.

6.5  Interpretation. Wherever in this Agreement the context requires, the use of a verb
in any tense shall be construed as the use of the verb in all other tenses, references to the
masculine shall be deemed to include the feminine and the neuter and vice-versa, and references
to the singular shall be deemed to include the plural and vice versa. Unless otherwise specified,
whenever in this Agreement, including its attachments, reference is made to the Table of
Contents (if any), any Section, Exhibit or any defined term, the reference shall be deemed to
refer to the Table of Contents (if any), Section, Exhibit or defined term of this Agreement. Any
reference to a Section includes all subsections and subparagraphs of that Section. The use in this
Agreement of the words “including”, “such as” or words of similar import when following any
general term, statement or matter shall not be construed to limit such statement, term or matter to
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the specific statements, terms or matters, whether or not language of non-limitation, such as
“without limitation” or “but not limited to”, or words of similar import, is used with reference
thereto. In the event of a conflict between the Recitals and the remaining provisions of this
Agreement, the remaining provisions shall prevail, except as to definitions provided in the
Recitals.

6.6  More than One Person. If Developer’s obligations under this Agreement are
assumed by more than one Person (including but not limited to a new Developer), City may
require the signatures of each such Person on any notice given by Developer, except to the extent
that any such Person shall designate to any other such Person the right to act as such Person’s
attorney in fact to act on its behalf, which designation shall be effective until receipt by City of
notice of its revocation. Nothing herein shall be construed as conferring on any such Person any
rights or obligations to or against any other such Person. Without limiting the other provisions
of this Agreement, each Person named as or that becomes Developer under this Agreement shall
be fully, and jointly and severally, liable for all of Developer’s obligations hereunder.

6.7 Time of Performance.

6.7.1 All performance (including cure) dates expire at 5:00 p.m. Pacific Time on
the applicable date for performance (including cure), as such date may be extended pursuant to
the effect of any extension of time permitted in this Agreement.

6.7.2 Where a date set forth in this Agreement is a calendar month without
reference to a specific day in such month, or a year without reference to a specific month in such
year, the date in question shall be the last day in such month or year, as applicable.

6.7.3 If the last day of any period to give notice, reply to a notice, meet a
deadline, or undertake any other action occurs on a day that is not a Business Day, then the last
day for undertaking the action or giving or replying to the notice shall be the next succeeding
Business Day.

6.7.4 Time is of the essence in the performance of all the terms and conditions
of this Agreement for which a time for performance is specified.

6.8  No Third Party Beneficiaries. This Agreement is made and entered into only for
the protection and benefit of the Parties and their successors and assigns. No other Person shall
have or acquire any right or action of any kind based upon the provisions of this Agreement
except as explicitly provided to the contrary in this Agreement.

6.9 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of California. All references in this Agreement to
California or federal laws and statutes shall mean such laws, regulations and statues as they may
be amended from time to time, except to the extent a contrary intent is stated.
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6.10  Successors and Assigns. The agreements, terms, covenants and conditions herein

shall be binding upon, and shall inure to the benefit of, the Parties and their respective successors
and (to the extent permitted hereunder) assigns.

6.11 Relationship of the Parties. None of the provisions in this Agreement shall be
deemed to render any of the Parties a partner in any other Party’s business, or a joint venturer or
member in any joint enterprise with any other Party. No Party shall have the right to act as the
agent of any other Party in any respect hereunder.

6.12  Construction. This Agreement shall be construed without regard to any
presumption or other rule requiring construction against the Party causing this Agreement to be
drafted. In the event of any action, suit, arbitration, dispute or proceeding affecting the terms of
this Agreement, no weight shall be given to any deletions or striking out of any of the terms of
this Agreement contained in any draft of this Agreement and no such deletion or strike out shall
be entered into evidence in any such action, suit, arbitration, dispute or proceeding nor given any
weight therein.

6.13  Further Assurances. Each Party shall execute and deliver such further documents,
and perform such further acts, as may be reasonably necessary or desirable to achieve the
Parties’ intent in entering into this Agreement.

6.14 Numbers.

6.14.1 Generally. For purposes of calculating a number under this Agreement
where a whole number is required, any fraction equal to or greater than one half (1/2) shall be
rounded up to the nearest whole number and any fraction less than one half (1/2) shall be
rounded down to the nearest whole number.

6.14.2 Number of Days. References in this Agreement to days shall be to
calendar days unless otherwise specified.

6.15 No Gift or Dedication. Except as otherwise specified in this Agreement, this
Agreement shall not be deemed to be a gift or dedication of any portion of the Project to the
general public, for the general public, or for any public use or purpose whatsoever.

6.16  Correction of Technical Errors. If by reason of inadvertence, and contrary to the
intention of Developer and City, errors are made in this Agreement in a legal description or the
reference to or within any Exhibit with respect to a legal description, in the boundaries of any
parcel (provided such boundary adjustments are relatively minor and do not result in a material
change), in any map or drawing that is an Exhibit, or in the typing of this Agreement or any of its
Exhibits, Developer and City by mutual agreement may correct such error by memorandum
executed by both of them and replacing the appropriate pages of this Agreement, and no such
memorandum or page replacement shall be deemed an amendment of this Agreement. The
memorandum may be signed by the City Manager on behalf of the City, without formal approval
by the City Council and, if required, the memorandum shall be recorded in the Official Records
of Santa Clara County to provide notice of such correction to third parties.
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6.17  Severability. If any term or provision of this Agreement or the application thereof
to any Person or circumstances shall, to any extent, be invalid or unenforceable (an “Excluded
Term”), the remainder of this Agreement, or the application of such Excluded Term to persons
or circumstances other than those as to which it is held invalid or unenforceable, shall not be
affected thereby, and each term and provision of this Agreement shall be valid and be enforced
to the fullest extent permitted by law. Notwithstanding the foregoing, if either Party considers an
Excluded Term material to this Agreement, the Parties shall negotiate in good faith to adopt
alternative terms or provisions that will achieve the objectives of the Excluded Term as closely
as possible while avoiding the problem causing the Excluded Term to be invalid or
unenforceable, and if unable to agree the matter shall be resolved through Arbitration.

6.18 Legal Representation. Each Party acknowledges, warrants and represents to each
other Party that it has been fully informed with respect to, and represented by counsel of its
choice in connection with, the rights and remedies of and waivers by it contained in this
Agreement and after such advice and consultation has presently and actually intended, with full
knowledge of its rights and remedies otherwise available at law or in equity, to waive and
relinquish those rights and remedies to the extent specified in this Agreement, and to rely solely
on the remedies provided for in this Agreement with respect to any breach of this Agreement by
any other Party.

6.19  Counterparts. This Agreement may be executed in any number of counterparts,
each of which, when so executed and delivered, shall be deemed an original, and all of which
together shall constitute one and the same instrument. This Agreement shall become effective
when the Parties have duly executed and delivered signature pages to this Agreement to each
other. Delivery of this Agreement may be effectuated by hand delivery, mail, overnight courier
or electronic communication (including by PDF sent by electronic mail, facsimile or similar
means of electronic communication). Any signatures (including electronic signatures) delivered
by electronic communication shall have the same legal effect as physically delivered original
signatures.

6.20 Survival. Termination of this Agreement shall not affect (i) the right of any Party
to enforce any and all rights and obligations under this Agreement to the extent they relate to the
period before termination, or (ii) any provision of this Agreement that, by its express terms, is
intended to survive the expiration or termination of this Agreement.

6.21 Estoppel Certificates.

6.21.1 Developer Estoppels. At any time, and from time to time, upon not less
than fifteen (15) days’ notice by City, Developer shall execute, acknowledge and deliver to City
and to any other Person reasonably requested by City a statement certifying: (a) that this
Agreement is unmodified and in full force and effect (or, if there have been modifications, that
the same, as modified, is in full force and effect and stating the modifications), (b) whether or not
any amounts due and owing by Developer to City under this Agreement have been paid, (c)
whether or not, to Developer’s actual knowledge, City is in default in performance of any
covenant, agreement or condition contained in this Agreement, and, if so, specifying each such
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default of which Developer has actual knowledge, and (d) as to any other matter with respect to
this Agreement as City may reasonably request.

6.21.2 City Estoppels. At any time, and from time to time, upon not less than
fifteen (15) days’ notice by Developer, City shall execute, acknowledge and deliver to Developer
and to any other Person reasonably requested by Developer a statement certifying: (a) that this
Agreement is unmodified and in full force and effect (or, if there have been modifications, that
the same, as modified, is in full force and effect and stating the modifications), (b) whether or
not any amounts due and owing by Developer to City under this Agreement have been paid, (¢)
whether or not, to City’s actual knowledge, Developer is in default in performance of any
covenant, agreement or condition contained in this Agreement and, if so, specifying each such
default of which City has actual knowledge, and (d) as to any other matter with respect to this
Agreement as Developer may reasonably request.

6.22  Approvals.

6.22.1 As wused herein, “Approval” and any variation thereof (such as
“Approved” or “Approve”) refer to the prior written consent of the applicable Party or other
Person. When used with reference to a Governmental Authority, such terms are intended to refer
to the particular form of consent or approval required from such Governmental Authority in
order to obtain the Authorization being sought.

6.22.2 Whenever Approval is required or permitted to be given by any Party
under this Agreement, it shall not be unreasonably withheld, conditioned or delayed unless the
Approval is explicitly stated in this Agreement to be within the “sole discretion” (or words of
similar import) of the Party whose Approval is sought. A Party that denies an Approval under
this Agreement, or that gives a conditional Approval, shall in giving such denial or conditional
Approval state the reasons therefor in reasonable detail, unless such Approval is explicitly stated
in this Agreement to be within the “sole discretion” (or words of similar import) of the Party
whose Approval is sought. It is understood and agreed that the granting of any consent or
approval by a Party to another Party under this Agreement to perform any act of requiring such
Party’s consent or approval under this Agreement, or the failure by a Party to object to any such
action taken by any other Party without the former Party’s consent or approval, shall not be
deemed a waiver by the former Party of its right to require such consent or approval for any
further similar act by any other Party. In determining whether to give an Approval, City shall
not require changes from or impose conditions inconsistent with the Project Documents, except
to the extent that City reasonably determines that such changes or conditions are necessary for
important reasons of public health or safety.

6.22.3 Notwithstanding the foregoing, it is specifically acknowledged by all
Parties that Section 6.22.2 shall not apply to any Approval given by a public entity in its
regulatory capacity. Such Approvals shall be governed by the standards of review generally
accorded by the state courts of California.

6.23 Nondiscrimination.
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6.23.1 There shall be no discrimination against or segregation of any person or
group of persons on any basis listed in subdivision (a) or (d) of section 12955 of the California
Government Code, as those bases are defined in sections 12926, 12926.1, subdivision (m) and
paragraph (1) of subdivision (p) of section 12955, and section 12955.2 of the California
Government Code, or on the basis of age, race, color, creed, sex, sexual orientation, gender
identity, marital or domestic partner status, disabilities (including AIDS or HIV status), religion,
national origin or ancestry by Developer or any occupant or user of the Project in the sale, lease,
rental, sublease, transfer, use, occupancy, tenure or enjoyment of the Project, or any portion
thereof. Neither Developer itself (nor any person or entity claiming under or through it), nor any
occupant or user of the Project or any transferee, successor, assign or holder of any interest in the
Project or any person or entity claiming under or through such transferee, successor, assign or
holder, shall establish or permit any such practice or practices of discrimination or segregation in
connection with the Project, including with reference to the selection, location, number, use or
occupancy of buyers, tenants, vendees or others. Notwithstanding the foregoing, no Person shall
be in default of its obligations under this Section 6.23 where there is a judicial action or
arbitration involving a bona fide dispute over whether such person is engaged in discriminatory
practices and such person promptly acts to satisfy any judgment or award against such person.

Any transferee, successor, assign, or holder of any interest in the Project, or any occupant
or user thereof, whether by contract, lease, rental, sublease, license, deed, deed of trust, Mortgage
or otherwise, and whether or not any written instrument or oral agreement contains the above
prohibitions against discrimination, shall be bound by, and shall not violate in whole or in part,
directly or indirectly, the nondiscrimination requirements set forth above. The covenants in this
Section 6.23 shall be covenants running with the land and they shall be: (i) binding for the
benefit and in favor of City, as beneficiary and the owner of any other land or of any interest in
any land in the Project, as beneficiary, and their respective successors and assigns; and (ii)
binding against Developer, its successors and assigns to or of the Project and any improvements
thereon or any portion thereof or any interest therein, and any party in possession or occupancy
of the Project or the improvements thereon or any portion thereof.

6.24 Notice of Termination. In the event of any termination of this Agreement in
whole or in part in accordance with the terms of this Agreement, the terminating Party shall
provide the other Parties with a copy of any proposed Notice of Termination at least fifteen (15)
days before recording the same. After the expiration of such fifteen days, the terminating Party
may cause the Title Company to record such Notice of Termination in the Official Records. Any
such “Notice of Termination” shall be in recordable form and describe the portion of the Project
Site to which such termination pertains. Following the recordation of any Notice of Termination,
the terminating Party shall promptly provide a conformed copy of such recorded Notice of
Termination to City, Developer, and any applicable Mortgagee. The recordation of a Notice of
Termination shall not affect in any manner the rights of City, Developer, or any applicable
Mortgagee to contest the terminating Party’s right to cause such recordation.

6.25 Attorneys’ Fees.

6.25.1 Should any Party institute any action or proceeding in court or other
dispute resolution mechanism permitted or required under this Agreement, the prevailing party
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shall be entitled to receive from the losing party the prevailing party’s reasonable costs and
expenses incurred including expert witness fees, document copying expenses, exhibit preparation
costs, carrier expenses and postage and communication expenses, and such amount as may be
awarded to be reasonable attorneys’ fees and costs for the services rendered the prevailing party
in such action or proceeding. Attorneys’ fees under this Section 6.25 shall include attorneys’
fees on any appeal.

6.25.2 For purposes of this Agreement, reasonable fees of attorneys and any in-
house counsel shall be based on the average fees regularly charged by private attorneys with an
equivalent number of years of professional experience in the subject matter area of the law for
which the in-house counsel’s services were rendered who practice in the City in law firms with
approximately the same number of attorneys as employed by the City.

6.26 Notices.

6.26.1 Notice Addresses. Whenever this Agreement permits or requires that a
notice, demand, request, consent, approval or other communication to be given by a Party (each,
a “Notice”), and whenever either Party desires to give or serve a Notice, such Notice must be in
writing and shall not be effective for any purpose unless it is in writing and given or served as
follows: (a) by personal delivery (including by same day commercial courier or messenger
service) with receipt acknowledged; (b) delivered by reputable, national overnight delivery
service (with its confirmatory receipt therefor), next Business Day delivery specified; or (c) sent
by an electronic mail with a confirmatory copy to be delivered thereafter by duplicate notice in
accordance with either clause (a) or (b) of this Section 6.26); in each case to the Parties at the
following addresses:

If to Developer:

Related Santa Clara, LLC
c/o the Related Companies
60 Columbus Circle

New York, NY 10023
Attn: Joshua Young

and

Related Santa Clara

5201 Great America Parkway, Suite 532
Santa Clara, California 95054

Attn: Chief Legal Officer
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With a copy to:

Paul Hastings LLP

101 California Street, 48" Floor
San Francisco, CA 94111

Attn: Gordon Hart, Esq.

If to City:

City of Santa Clara

1500 Warburton Avenue
Santa Clara, CA 95050
Attn: City Manager

With a copy to:

City of Santa Clara

1500 Warburton Avenue
Santa Clara, CA 95050
Attn: City Attorney

A Party may change the address(es) to which any Notice is to be delivered to such Party by
furnishing ten (10) days’ written notice of such change(s) to the other Parties in accordance with
the provisions of this Section 6.26. The attorney for any Party may send Notices on that Party’s
behalf.

To be effective, every notice given to a Party under the terms of this Agreement must be in
writing and must state (or must be accompanied by a cover letter that states) substantially the
following: (a) the Section of this Agreement under which the notice is given; (b) if applicable,
the action or response required; (c) if applicable, the period of time within which the recipient of
the notice must respond thereto; (d) if applicable, the period of time within which the recipient of
the notice must cure an alleged breach; (e) if Approval is being requested, shall be clearly
marked “Request for Approval”; and (f) if a notice of a disapproval or an objection that requires
reasonableness, shall specify with particularity the reasons for the disapproval or objection.

6.26.2 When Notices Deemed Given. Every Notice shall be deemed to have
been given or served (a) if given by hand or overnight delivery service, upon delivery thereof, or
(b) if given by electronic mail, upon delivery by such means to the addressee if delivered before
5:00 pm (in the recipient’s time zone) on a Business Day, otherwise on the next Business Day,
regardless of the timing of receipt of any confirmatory copy, in each case with failure to accept
delivery to constitute delivery for such purpose and with inability to deliver because of changed
address of which no Notice was given under this Section 6.26 to constitute delivery for such
purpose (provided, that, the sending Party shall use good faith efforts to deliver to any other
address of the intended recipient known to the sending Party).
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EXHIBIT E
Miscellaneous Provisions

6.27 Hiring Efforts. Developer and its Contractors and Consultants shall make good
faith efforts to (i) recruit, employ, and contract with qualified individuals and businesses that are
part of the work force and business community in the City of Santa Clara, and (ii) provide
employment, contracting, and business participation opportunities to residents of the City of
Santa Clara, including women, minorities, and economically disadvantaged Individuals.

6.27.1 For the purposes of this Section 6.27.1, “good faith efforts” shall be
deemed to be satisfied if written notification is provided to community-based organizations with
experience in the administration of diversity programs and any other organizations identified for
the Developer, Contractor, or Consultant (as applicable) by City when employment opportunities
are available, and a record is maintained of each such written notification and the organizations’
responses thereto.

6.27.2 Developer, its Contractors, and its Consultants may participate in
voluntary associations which assist in fulfilling their diversity obligations under this Section
6.27.2. The efforts of a contractor association, joint contractor-union, contractor-community, or
other similar group of which the Developer, Contractor, or Consultant (as relevant) is a member
and participant, may be asserted as fulfilling this obligation provided that the Developer,
Contractor, or Consultant (as relevant) actively participates in the group, makes good faith
efforts to assure that the group has a positive impact on the employment of minority group
persons and women in the industry, ensures that the concrete benefits of the program are
reflected in the work force composition of Developer, Contractor, or Consultant (as relevant).
The obligation to comply, however, is that of Developer, Contractor, or Consultant (as relevant)
and failure of such a group to fulfill an obligation shall not be a defense for the noncompliance of
Developer, Contractor, or Consultant (as relevant).
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Agenda Report

20-440 Agenda Date: 4/8/2020

REPORT TO COUNCIL

SUBJECT
Action on Small Business Assistance Grant Program in Response to COVID-19 [Council Pillar:
Enhance Community Engagement and Transparency]

BACKGROUND

In response to the growing COVID-19 outbreak in the United States and specifically in Santa Clara
County, on March 16, 2020, the Health Officer of the County of Santa Clara directed all individuals
living in the County to shelter at their place of residence except to provide or receive essential
services, effective March 17, 2020. The Health Officer further directed that all business and
governmental agencies cease non-essential operations at physical locations in the County.

On March 17, 2020, the Council ratified the City Manager’'s March 11, 2020 proclamation of a local
emergency.

On March 19, 2020, Governor Newsom issued Executive Order N-33-20 directing all residents to
immediately heed current State public health directives to stay home, except as needed to maintain
continuity of operations of essential critical infrastructure sectors and additional sectors as the State
Public Health Officer may designate as critical to protect health and well-being of all Californians.
This directive, as well as the previous “shelter-in-place” mandate for six Bay Area counties, including
Santa Clara County, requires individuals to remain in their homes and for non-essential businesses to
close or require staff to work from home. Order N-33-20 does not have an end date and therefore is
in place until further notice.

On March 24, 2020, Council directed staff to develop a COVID-19 relief program for small
businesses and return to the April 7 Council meeting with a program for Council consideration.
Council approved the allocation of $250,000 for this relief program for small businesses located in
Santa Clara. During the meeting, Council also expressed interest in the following: 1) working with the
Silicon Valley Central Chamber of Commerce (Chamber) to explore opportunities to grow the
program fund by seeking support from local corporations, and 2) minimizing “red tape” to distribute
the funds swiftly.

On March 31, 2020, Santa Clara County extended its previous Stay-at-Home order through May 3,
2020 to help preserve critical hospital capacity across the region. The new order restricted access to
shared public recreational spaces, like picnic areas, dog parks, golf courses, etc.; prohibited most
residential and commercial construction; expanded the scope of essential businesses; and required
essential businesses operating facilities to scale down operations to their essential components only.

DISCUSSION
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Staff reported to Council at its March 24, 2020 meeting the various programs available at the

Federal, State and Local levels. The Federal government has also stated that there will be more
assistance programs coming forward over the next weeks. Since that report, additional forms of
assistance have been introduced at the Federal and State levels including the Small Business
Administration’s (SBA) Paycheck Protection Program and California’s Small Business Relief Payment
Plans. The Paycheck Protection Program authorizes up to $349 billion in forgivable loans to small
businesses to pay their employees during the COVID-19 crisis. The California Small Business Relief
Payment Plans program allows business taxpayers, those with less than $5 million in taxable annual
sales, to take advantage of a 12-month, interest-free, payment plan for up to $50,000 of sales and
use tax liability.

To develop a COVID-19 small business relief program, staff conducted research on the various small
business relief programs at the Federal, State and local levels to help determine what type of
program would be most beneficial to small businesses in Santa Clara. Many of the relief programs
are loan programs or deferred payment programs that may not help small businesses in the long run.
Loan programs only increase the debt burden on small businesses and deferred payment programs
push out payments that will still be owed.

On a local level, cities of similar size to Santa Clara are opting to offer grants as opposed to loans.
For example, both Berkeley and Hayward are offering grant-based relief programs to their business
communities. A grant program allows the City to get capital to local small businesses without
burdening them with additional debt. Because the funds do not need to be repaid, grant programs are
likely to be more attractive to small businesses. A grant program can also be administered with
current City staff, whereas a loan program would require additional time to set up and a third-party
administrator. With these considerations in mind, staff is recommending a Small Business Assistance
Grant program for Council’s consideration.

Small Business Assistance Grant Program

The proposed Small Business Assistance Grant Program would provide one-time grants to local
businesses and non-profits with at least one but no more than 25 full-time employees who
demonstrate a loss of income due to COVID-19. Grants of $10,000 would be available for qualified
independently owned and operated small businesses and non-profits that have been deemed non-
essential under the County of Santa Clara Public Health Department order dated March 16, 2020.
Grants of $5,000 would be available for qualified independently owned and operated small
businesses and non-profits that have been deemed essential under the same order. This distinction
between the non-essential and essential business grant levels builds on the assumption that non-
essential businesses have been required to close entirely and may not have the continued
opportunities for revenue, however reduced, that essential businesses may have.

Applicants must meet specific eligibility requirements as outlined in the program overview
(Attachment 1), complete the Small Business Assistance Grant Program application (Attachment 2)
and demonstrate loss of income due to COVID-19 by completing the Estimated Disaster Economic
Worksheet (Attachment 3). Applications would be reviewed for completion and eligibility, and
applicants would receive a response within a target of one to two weeks following submission.
Awards will be available on a first come, first served basis during the City’s declared state of local
emergency and while funds are available.

If authorized by Council, Staff would make the applications available on-line starting the week of April
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13, 2020. Staff will work with the Communications Division to promote the program via the City’s
website, social media, press releases and e-Notify, as well as with the Chamber to promote the
program using its resources.

At Council’s direction, staff has had several conversations with the Chamber about raising funds for
Santa Clara’s small business program. The Chamber believes the best course of action is for the
Chamber to work in partnership with other organizations within Santa Clara who are fundraising for
COVID-19 relief to create one unified fund for the Santa Clara relief effort. As of the preparation of
this report, a unified fund for Santa Clara has not been organized and we are unaware of an
organization that may be championing this effort. The Chamber declined to fund raise for this small
business relief program.

Small Business Utility Assistance

To further assist Santa Clara’s small business community, the City is offering its most flexible
payment plans for both Water and Sewer and Electric utilities for Santa Clara businesses impacted
by COVID-19. The City works with all utility customers to create payment plans appropriate to the
need demonstrated by the customer. However, considering the unique circumstances of the COVID-
19 outbreak, small businesses interested in setting up payment plans should call 408-615-2300 to
discuss the best way to accommodate their need. Interested businesses should also include a copy
of the Economic Injury Worksheet attached to this report. Flexible payment plans for the utilities listed
above are not tied to applications for the Small Business Assistance Grant Program and can be
submitted independently.

The City continues to explore ways to support its business community, as well as the community at
large. The City has compiled this information at SantaClaraCA.gov/CoronavirusUpdates
<https://www.santaclaraca.gov/i-want-to/stay-informed/newsroom/coronavirus-updates/covid-19-
business-resources>.

If Council approves the Small Business Assistance Grant program, staff will work with the business
community and the Chamber to assist as many of those impacted as possible with the resources
available. Efforts will also be made to supplement those funds through partnership with the Chamber
or another organization interested in assisting with this effort.

ENVIRONMENTAL REVIEW

The action being considered does not constitute a “project” within the meaning of the California
Environmental Quality Act (“CEQA”) pursuant to CEQA Guidelines section 15378(b)(4) in that it is a
fiscal activity that does not involve any commitment to any specific project which may result in a
potential significant impact on the environment.

FISCAL IMPACT
At their meeting on March 24, 2020, Council approved allocating $250,000 for small business relief.
Program can be implemented with current staff capacity.

COORDINATION
This report has been coordinated with the City Manager’s Office and Finance Department.

PUBLIC CONTACT

City of Santa Clara Page 3 of 4 Printed on 4/7/2020

powered by Legistar™


http://www.legistar.com/

20-440 Agenda Date: 4/8/2020

Public contact was made by posting the Council agenda on the City’s official-notice bulletin board
outside City Hall Council Chambers. A complete agenda packet is available on the City’s website
and in the City Clerk’s Office at least 72 hours prior to a Regular Meeting and 24 hours prior to a
Special Meeting. A hard copy of any agenda report may be requested by contacting the City Clerk’s

Office at (408) 615-2220, email clerk@santaclaraca.gov <mailto:clerk@santaclaraca.gov>.

RECOMMENDATION

1. Approve Small Business Assistance Grant Program and direct staff to continue working with
the Silicon Valley Central Chamber of Commerce or other organization to leverage additional
resources for the program.

Reviewed by: Ruth Mizobe Shikada, Assistant City Manager
Approved by: Deanna J. Santana, City Manager

ATTACHMENTS

1. Small Business Assistance Grant Program Overview

2. Draft Small Business Assistance Grant Program Application
3. Estimated Disaster Economic Worksheet
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City of Small Business Assistance
’) Santa Clara Grant Program

The Center of What's Possible

Overview & Objectives

To mitigate the impact of COVID-19 on Santa Clara small businesses and their
employees, the City of Santa Clara has committed up to $250,000 in one-time funds to
create a Small Business Assistance Grant Program.

The objective of this program is to offer immediate financial assistance to independently
owned and operated small businesses with the City of Santa Clara to aid in maintaining
their business and workforce.

Program Overview

1.

3.

4.

Grants of $10,000 for qualified independently owned and operated small businesses
with at least one and no more than 25 full-time employees that have been deemed
non-essential under the County of Santa Clara Public Health Department order
dated March 16, 2020.

Grants of $5,000 for qualified independently owned and operated small businesses
with at least one and no more than 25 full-time employees that have been deemed
essential under the County of Santa Clara Public Health Department order dated
March 16, 2020.

Grant funds may only be used to cover the following items: payroll or lease
payments for business premises.

Grants will be awarded on a first-come, first-serve basis for qualified applicants.

Eligibility Requirements

1.

ok

For a $10,000 grant award, applicants must be an independently owned and
operated small businesses with at least one and no more than 25 full-time
employees that has been deemed non-essential under the County of Santa Clara
Public Health Department order dated March 16, 2020.

For a $5,000 grant award, applicants must be an independently owned and operated
small businesses with at least one but no more than 25 full-time employees that has
been deemed essential under the County of Santa Clara Public Health Department
order dated March 16, 2020.

Applicants must verify the business has experienced a loss of income due to
COVID-19 by completing and providing the Estimated Disaster Economic
Worksheet.

Applicant must submit a current copy of its W-9 form.

Applicants must operate out of a physical commercial storefront within the city limits
of Santa Clara.

Applicants must have an active City of Santa Clara Business License.

Applicants must be in good standing with the City.
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8. Applicants must have been in operation in the City of Santa Clara for at least one
year as of March 1, 2020.

9. PLEASE NOTE: Franchises, chains (national or local with three or more locations),
or operations restricted to patrons above the age of 18 will not be eligible for award
(i.e. smoke shops and bars are not eligible).

Application and Funding Process:
Applications will be available starting the week of April 13, 2020.

1. Grant applications can be accessed and filled out online but must be emailed directly
to SmallBusiness@SantaClaraCa.gov.

a. Businesses will be required to complete the “Estimated Disaster Economic
Worksheet” that documents current or forecasted estimates of economic impact.

b. Businesses will be required to provide a current copy of a W-9.

2. If application is found complete, application will be reviewed for eligibility and

applicants will receive a notice of award within a target of one to two weeks following

submission.

a. In all cases, the City reserves the right to reject any and all applications in the
event the City identifies a potential conflict of interest or the appearance of a
conflict of interest. Submission of an application in no way obligates the City to
award a grant and the City reserves the right to reject any or all applications,
wholly or in part, at any time, without penalty.

Awards will be made on a first come, first served basis.

If awarded, the application will become a binding contract (Agreement) between both

parties.

5. Businesses receiving funding will be required to:

a. Certify via a written statement how many jobs were retained or how many
months of lease payments for the business premises were paid allowing the
business to continue operations.

b. Submit proof that the grant funds have been spent in the manner and for the
purposes stated in the Agreement within thirty (30) days of the payment date.

6. Businesses receiving funding will be encouraged to:

a. If applicable, adopt Federal and State guidance for operating their businesses
(social distancing, clean down procedures, limiting in-store occupancy, etc).

b. If applicable, prioritize delivery of food and services to seniors and economically
vulnerable populations.

Grant funds will be issued upon execution of the Agreement.

8. The program will remain in effect during the City of Santa Clara’s declared state of
local emergency and while funds are available.

how

~
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INTRODUCTION

To mitigate the impact of COVID-19 on Santa Clara small businesses and their employees, the
City of Santa Clara has committed up to $250,000 in one-time funds to create a Small Business
Assistance Grant Program.

The objective of this program is to offer immediate financial assistance to independently owned
and operated small businesses with the City of Santa Clara to aid in maintaining their business
and workforce.

OVERVIEW

1. Grants of $10,000 for qualified independently owned and operated small businesses with at
least one and no more than 25 full-time employees that have been deemed non-essential
under the County of Santa Clara Public Health Department order dated March 16, 2020.

2. Grants of $5,000 for qualified independently owned and operated small businesses with at
least one and no more than 25 full-time employees that have been deemed essential under
the County of Santa Clara Public Health Department order dated March 16, 2020.

3. Grant funds may only be used to cover the following items: payroll or lease payments for
business premises.

4. Grants will be awarded on a first-come, first-serve basis for qualified applicants.

ELIGIBILITY

Please carefully review the eligibility requirements below.

e [For a $10,000 grant award, applicants must be an independently owned and operated small
businesses with at least one and no more than 25 full-time employees that has been deemed
non-essential under the County of Santa Clara Public Health Department order dated March
16, 2020.

e [For a $5,000 grant award, applicants must be an independently owned and operated small
businesses with at least one and no more than 25 full-time employees that has been deemed
essential under the County of Santa Clara Public Health Department order dated March 16,
2020.

e Applicants must verify the business has experienced a loss of income due to COVID-19 by
completing the Estimated Disaster Economic Worksheet.

e Applicants must operate out of a physical commercial storefront within the city limits of Santa
Clara.

e Applicants must have an active City of Santa Clara Business License.

e Applicants must be in good standing with the City.

e Applicants must have been in operation in the City of Santa Clara for at least one year as of
March 1, 2020.
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o PLEASE NOTE: Franchises, chains (national or local with 3 or more locations), or operations
restricted to patrons above the age of 18 will not be eligible for award (i.e. smoke shops and
bars are not eligible).

TO BE COMPLETED BY APPLICANT

Name of Business:

Name of Business Owner(s):

Business Address:

Contact Person Name and Title:

Contact Person E-mail:

Contact Person Phone:

Are you a non-profit organization? Yes [ No [
If yes, please attach proof of non-profit status to this application.

Please mark what type of assistance you are grant funding for:
Payroll O Lease Payment [ Both [

If selected for award, please list the address where the grant funds should be mailed
below:

ELIGIBILITY VERIFICATION

. _____________________________________________________________________________________________________________________________________________|
1. What type of business do you operate?

2. Is your business an independently owned and operated small businesses with at least one
and no more than 25 full-time employees that has been deemed non-essential under the
County of Santa Clara Public Health Department order dated March 16, 2020?

Yes O No [
3. Is your business an independently owned and operated small businesses with at least one
and no more than 25 full-time employees that has been deemed essential under the County

of Santa Clara Public Health Department order dated March 16, 2020?

Yes O No [
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4. Have you enclosed a completed copy of the Estimated Disaster Economic Worksheet and
certify that the business has experienced a loss of income as a result of COVID-19?

Yes [ No [
5. Have you enclosed a current copy of the W-9?

Yes U No [
6. Do you operate out of a physical commercial storefront within the city limits of Santa Clara?
Yes U No [

Please list the address of the location:

7. Do you have an active City of Santa Clara Business License?

Yes O No O Business License No.

8. Has the business been in operation in the city of Santa Clara for at least one year as of
March 1, 2020?

Yes O No [ Business Start Date:

9. Isthe business a franchise, chain (national or local with 3 or more locations), or have
operations restricted to patrons above the age of 18 (i.e. smoke shops and bars are not
eligible)?

Yes [ No [
DESCRIPTION OF HOW GRANT FUNDS WILL BE USED

Describe in detail what the grant funds will be used for and how it will help sustain your
business. For example, how many months of lease payments will the grant award allow
you to pay and/or how many full-time employees will the grant award allow you to retain.

Describe what other forms of assistance you have sought or are seeking.
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Have you received grant funding from the City of Santa Clara in the past?
If yes, please describe when, how much was received, and how the funds were used.

GRANT APPLICATION PROCESS AND TERMS

1. Grant applications must be emailed directly to SmallBusiness@ SantaClaraCa.gov.
Businesses must complete and include the following with this application:
[ Estimated Disaster Economic Worksheet

L1 Current copy of a W-9

2. If application is found complete, application will be reviewed for eligibility and applicants will
receive a notice of award within a target of one to two weeks following submission.
a. In all cases, the City reserves the right to reject any and all applications in the event the
City identifies a potential conflict of interest or the appearance of a conflict of interest.
b. Submission of an application in no way obligates the City to award a grant and the City
reserves the right to reject any or all applications, wholly or in part, at any time, without
penalty.

3. Awards will be made on a first come, first served basis.

4. If awarded, this application becomes a binding contract between the entity named above
and the City of Santa Clara.

5. If awarded, funds may only be used for applicant’s payroll expenses or lease payments.

6. Businesses receiving funding are required to:

a. Certify via a written statement how many jobs were retained or how many months of
lease payments for the business premises were paid allowing the business to continue
operations.

b. Submit proof that the grant funds have been spent in the manner and for the purposes
stated in this application within thirty (30) days of the payment date.

7. Businesses receiving funding are encouraged to:
a. If applicable, adopt Federal and State guidance for operating their businesses (social
distancing, clean down procedures, limiting in-store occupancy, etc.).
b. If applicable, prioritize delivery of food and services to seniors and economically
vulnerable populations.

8. Grant funds will be issued upon execution of this application.
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9. The program will remain in effect during the City of Santa Clara’s declared state of local
emergency and while funds are available.

Please direct any questions to SmallBusiness@santaclaraca.gov or call (408) 615-2210.

By my signature below, | have read and understand the Small Business Assistance Grant
Program. | make the following representations and acknowledge agreement to the
following terms and conditions:

e Upon approval of this application, as evidenced by the signature of the City Manager below,
this application becomes a binding contract between the entity named above and the City of
Santa Clara (Agreement).

e | am the duly authorized representative of the entity named above and can bind the entity to
the terms of this Agreement.

¢ If funds are provided by the City, the funds will be used for the purposes set forth above.

¢ In no event shall the City’s financial responsibility exceed the approved amount, set forth
below.

o | bear full responsibility for any and all tax consequences of receiving grant funds including,
but not limited to, issuance of a 1099 by the City.

e There is no agency, employment, joint venture or other such relationship created by virtue of
award of the grant. The City does not endorse the specific business.

¢ Applicant shall defend and indemnify the City and its employees from and against any claim,
injury, liability, loss, cost and/or expense or damage including all costs and reasonable
attorney’s fees, arising from or alleged to arise from the activity or event.

¢ If applicable, the applicant shall satisfy the City’s insurance requirements.

e The representations made by applicant in this Application are material terms of the
Agreement, as is compliance with Small Business Assistance Grant Program. The City may
cancel this Agreement at any time upon discovery that any of the information set forth above
is inaccurate, that these terms have been violated, or any provision of the Small Business
Assistance Grant Program has been violated.

Applicant Signature: Date:

TO BE COMPLETED BY CITY STAFF
Grant Application Granted? Yes U No O

If yes, list amount of grant:

If no, provide reason for denial:

Grant Payment Date:

If no, has notification been sent to applicant? Yes [l No [
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Is insurance required for applicant? Yes [l No [
City Manager Signature: Date:

Post-award Audit Completion Date:

Signature of Staff Person Completing the Post-event Audit:
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ESTIMATED DISASTER ECONOMIC INJURY WORKSHEET FOR BUSINESSES
Please complete and include this form along with the Small Business Assistance Grant Program Application.

Name of Business: Type of Business:

Owner Details

Last Name: First Name:

Work Phone: Email:

Home Phone: Property Owner:

Business Owner Mailing Address

Address:

City: State: Zip Code: County:

Business Street Address

Same As Above
Address:

[

City: State: Zip Code: County:

Estimated Adverse Economic Impact

When did the impact start and what is the estimated end date? From: To:

What were your businesses' revenues during the affected damage period?

What were your businesses' revenues during that SAME period of the prior year?

Amount of business interruption insurance received or anticipated, if any:

Please provide a brief explanation of what adverse economic effects the disaster had on your business:

How many people did you employ prior to disaster? How many did you employ after disaster:

Physical Damage to Business Property

If your business also suffered property damage, please answer the following questions:

Estimated dollar loss to: Real Property (Building), if owned:

* - includes machinery and equipment,

Contents *: fu_rmture and fixtures, inventory, leasehold
improvements, etc.

Date Form

Insurance recovery expected or received for property damages: Completed:

Form Completed By: Title:
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REPORT TO COUNCIL

SUBJECT
Discussion and Direction on the Santa Clara Tourism Improvement District [Council Pillar: Promote
and Enhance Economic and Housing Development]

BACKGROUND

The existing Santa Clara Tourism Improvement District (TID) was formed in 2005 pursuant to the
Parking and Business Improvement Area Law of 1989 (1989 Law). On January 11, 2005, City
Council approved Ordinance No. 1797 (the “Ordinance”) amending the Santa Clara Municipal Code
and establishing the TID. The Ordinance established the boundaries of the TID, which currently
includes eleven hotels near the Santa Clara Convention Center: AC Hotel Santa Clara, Avatar Hotel,
Biltmore Hotel & Suites, Element Santa Clara, Embassy Suites, Hilton Santa Clara, Hyatt House,
Hyatt Regency, Marriott Santa Clara, The Plaza Suites, and TownePlace Suites by Marriott.

In 1994, the State Legislature passed the Property and Business Improvement Law (1994 Law),
adding Sections 36600 et seq. to the California Streets and Highways Code. The 1994 Law is based
upon the belief that there is a particular local benefit to be derived from allowing business districts to
fund business related improvements, maintenance, and activities through the levy of assessments
upon the businesses or real property that receive benefits from those improvements. The 1994 Law
includes procedural differences for the District, as compared with the 1989 Law.

Lodging businesses in the Santa Clara Tourism Improvement District (TID) decided to pursue the
formation of the District under the 1994 Law and on November 12, 2019, Council consented to the
TID’s request (RTC 19-920). On February 11, 2020, City staff returned to Council with additional
information on the potential assessment rate and for the purposes of preparing the necessary
documents and Resolutions for future Council consideration as to the formation of the District,
Council provided direction to proceed with a change to the TID assessment method from $1.00 per
occupied room night to 1.5% of gross short-term room rentals, with the future option to increase the
assessment to no more than 2% (RTC 20-1394).

On March 24, 2020, staff presented signed petitions submitted by the lodging businesses to initiate
the formation process of the new District (RTC 20-416). The petition included several provisions
including an initial five-year term, management of District funds and implementation of District
programs by the Silicon Valley/Santa Clara DMO, Inc. and the initial annual assessment rate of 1.5%.
In light of the COVID-19 pandemic already resulting in the closure of several businesses and hotels
in the community and the unknown extent of the economic impacts to the City, Council reconsidered
the percent assessment and directed staff to return with a flat rate assessment option for Council’s
consideration. This report provides information as requested by Council.

DISCUSSION
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Previous discussions with Council focused on the formation of a new tourism improvement district
under the 1994 Law and outlined target actions and dates for the new district to take into effect July
1, 2020. The approval process began with the development of the proposed Management District
Plan (MDP) and the submission of signed petitions from the lodging businesses who would
collectively pay more than fifty percent (50%) of the 1.5% assessment proposed to be levied. In order
to proceed with a flat rate assessment at this point in the process, the proposed MDP would need to
be updated to reflect a flat rate assessment and an updated annual budget. Additionally, the lodging
businesses would need to restart the petition process and submit the signed petitions to the City
reflecting the flat rate assessment proposed to be levied.

If Council chooses to continue with the current process, an aggressive target schedule would be as
follows:

May 19, 2020 - Resolution of Intention

Upon the submission of petitions from the lodging business, the Council would adopt a Resolution
expressing its intention to form a district. Petitions must be received from affected lodging
businesses collectively paying more than 50% of the levy proposed to be assessed.

May 20, 2020 - Notices
The City would mail notices to the lodging businesses affected by the proposed district. If the
Council adopts the Resolution of Intention, the notices would be mailed on this date.

June 2, 2020 - Public Meeting
Council would conduct a public meeting to receive comments regarding the formation of the new
district. No Council action required.

July 7, 2020 - Public Hearing
Council would conduct a public hearing to obtain public testimony or comment before adopting
the Resolution of Formation.

July 8, 2020 - New district beqgins

Adherence to this schedule will highly depend upon the time it takes for the MDP to be updated,
reviewed and finalized and the time it takes the lodging businesses to complete the new petition
process. With this timeline, as the current District expires June 30, 2020, there would be a minimum
of one week (longer, if there are delays) where there is no assessment collected. Once the new
District is established, the Council, at a future date, can propose to levy a new or increased
assessment in adherence to hearing procedures outlined in the 1994 Law.

As an alternative, Council can consider deferring the formation of the new District and proceed with
the annual renewal of the existing District, as originally formed under the 1989 Law with the current
assessment of $1.00 per occupied room night. If Council elects to proceed with this alterative, the
target schedule would be as follows:

May 19, 2020 - Public Hearing

The TID Advisory Board would present an Annual Report and proposed FY 20/21 TID budget
to Council. Council would adopt a Resolution of Intention to levy an annual assessment for FY
20/21.
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May 20, 2020 - Notices
If the Council adopts the Resolution of Intention, the notices City would mail notices to the
lodging businesses affected by the proposed levy on this date.

June 23, 2020 - Public Hearing
Council would conduct a public hearing on the levy of a proposed assessment within the TID
for FY 20/21.

July 1, 2020 - Renewed district begins

While this option and a flat rate assessment is not consistent with the work effort of the TID over the
past year, this may be the most feasible option to ensure a District is in place by July 1, 2020, allow
time for staff to assess the City’s overall economic situation and outlook, and will be considered only
temporary until such a time to proceed with the formation of the new District and percent
assessment, is determined. If at any time the City and TID later determine that a new District was in
the parties’ collective best interest, the formation process could resume.

If Council’s direction is to continue with the current assessment, the TID lodging businesses and the
DMO Board of Directors would collaborate on executing an interim plan that is similar to the “phase
one” approach that has been presented to Council previously. This would initiate the hiring of a sales
team and launching a proactive sales and marketing strategy.

The CEO recruitment process is in the final phase and “final candidates” have been screened to be
presented to the DMO Board of Directors. The decision to continue the current assessment could
potentially impact the ability to recruit the candidates that are currently being considered.

ENVIRONMENTAL REVIEW

The action being considered does not constitute a “project” within the meaning of the California
Environmental Quality Act (“CEQA”) pursuant to CEQA Guidelines section 15378(b)(4) in that it is a
fiscal activity that does not involve any commitment to any specific project which may result in a
potential significant impact on the environment.

FISCAL IMPACT
The City currently holds the TID reserve fund. As of April 3, 2020, the balance is $1.56 million.

COORDINATION
This report has been coordinated with the City Attorney’s Office and the Finance Department.

PUBLIC CONTACT

Public contact was made by posting the Council agenda on the City’s official-notice bulletin board
outside City Hall Council Chambers. A complete agenda packet is available on the City’s website
and in the City Clerk’s Office at least 72 hours prior to a Regular Meeting and 24 hours prior to a
Special Meeting. A hard copy of any agenda report may be requested by contacting the City Clerk’s
Office at (408) 615-2220, email. <mailto:clerk@santaclaraca.gov>

ALTERNATIVES
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1. Direct staff to proceed with the formation of a new tourism improvement district and the levy of a
flat rate assessment under the 1994 Law.

2. Direct staff to proceed with the renewal of the current Santa Clara Tourism Improvement District.
3. Any other actions as determined by Council.

RECOMMENDATION

Alternative 2: Direct staff to proceed with the renewal of the current Santa Clara Tourism
Improvement District.

Reviewed by: Ruth Mizobe Shikada, Assistant City Manager
Approved by: Deanna J. Santana, City Manager
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