EBIX Insurance No. S20000256

AGREEMENT FOR THE PERFORMANCE OF SERVICES
BY AND BETWEEN THE
CITY OF SANTA CLARA, CALIFORNIA,
AND
FAIRWAY PAINTING, INC.
FOR VARIOUS CITY FACILITIES
: AND
SANTA CLARA CONVENTION CENTER COMPLEX

PREAMBLE

This agreement for the performance of services (“Agreement”) is by and between Fairway
Painting, Inc., a California corporation, with its principal place of business located at 1996
Russell Avenue, Santa Clara, California 95054 (“Contractor”), and the City of Santa Clara,
California, a chartered California municipal corporation with its primary business address at
1500 Warburton Avenue, Santa Clara, California 95050 (“City™). City and Contractor may be
referred to individually as a “Party” or collectively as the “Parties” or the “Parties to this

Agreement.”

RECITALS

A. City desires to secure professional services more fully described in this Ag1 eement, at
Exhibit A, entitled “Scope of Services”; and

B. Contractor represents that it, and its subcontractors, if any, have the professional
qualifications, expertise, necessary licenses and desire to provide certain goods and/or
required services of the quality and type which meet objectives and requirements of City;

and,

C. The Parties have specified herein the terms and conditions under which such services will
be provided and paid for.

The Parties agree as follows:

AGREEMENT PROVISIONS

1. EMPLOYMENT OF CONTRACTOR.

City hereby employs Contractor to perform services set forth in this Agreement. To
accomplish that end, City may assign a Project Manager to personally direct the Services
to be provided by Contractor and will notify Contractor in writing of City’s choice. City
shall pay for all such materials and services provided which are consistent with the terms

of this Agreement,

2. SERVICES TO BE PROVIDED.

Except as specified in this Agreement, Contractor shall furnish all technical and

professional services, including labor, material, equipment, transportation, supervision
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are conducted in accord with applicable City, county, state, and federal requirements, If
any action of Contractor constitutes a breach, City may terminate this Agreement
pursuant to the provisions described herein.

7. WARRANTY,

Contractor expressly warrants that all materials and services covered by this Agreement
shall be fit for the purpose intended, shall be free from defect, and shall conform to the
specifications, requirements, and instructions upon which this Agreement is based.
Contractor agrees to promptly replace or correct any incomplete, inaccurate, or defective
Services at no further cost to City when defects are due to the negligence, errors or
omissions of Contractor. If Contractor fails to promptly correct or replace materials or
services, City may make corrections or replace materials or services and charge
Contractor for the cost incurred by City.

8. PERFORMANCE OF SERVICES.

Contractor shall perform all requested services in an efficient and expeditious manner and
shall work closely with and be guided by City. Contractor shall be as fully responsible to
City for the acts and omissions of its subcontractors, and of persons either directly or
indirectly employed by them, as Contractor is for the acts and omissions of persons
directly employed by it. Contractor will perform all Services in a safe manner and in
accordance with all federal, state and local operation and safety regulations.

9. BUSINESS TAX LICENSE REQUIRED.

Contractor must comply with Santa Clara City Code section 3.40.060, as that section may
be amended from time to time or renumbered, which requires that any person who
transacts or carries on any business in the City of Santa Clara pay business license tax to
the City. A business tax certificate may be obtained by completing the Business Tax
Affidavit Form and paying the applicable fee at the Santa Clara City Hall Municipal
Services Division.

10. RESPONSIBILITY OF CONTRACTOR.

Contractor shall be responsible for the professional quality, technical accuracy and
coordination of the Services furnished by it under this Agreement. Neither City’s review,
acceptance, nor payments for any of the Services required under this Agreement shall be
construed to operate as a waiver of any rights under this Agreement or of any cause of
action arising out of the performance of this Agreement and Contractor shall be and
remain liable to City in accordancé with applicable law for all damages to City caused by
Contractor negligent performance of any of the Services furnished under this Agreement.

Any acceptance by City of plans, specifications, construction contract documents,
reports, diagrams, maps and other material prepared by Contractor shall not in any
respect absolve Contractor from the responsibility Contractor has in accordance with
customary standards of good professional practice in compliance with applicable federal,
state, county, and/or municipal laws, ordinances, regulations, rules and orders.
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17.

18.

19,

20.

CONFIDENTIALITY OF MATERIAL.

All ideas, memoranda, specifications, plans, manufacturing procedures, data, drawings,
descriptions, documents, discussions or other information developed or received by or for
Contractor and all other written information submitted to Contractor in connection with
the performance of this Agreement shall be held confidential by Contractor and shall not,
without the prior written consent of City, be used for any purposes other than the
performance of the Services nor be disclosed to an entity not connected with performance
of the Services. Nothing furnished to Contractor which is otherwise known to Contractor
or becomes generally known to the related industry shall be deemed confidential.

USE OF CITY NAME OR EMBLEM.

Contractor shall not use City’s name, insignia, or emblem, or distribute any information
related to services under this Agreement in any magazine, trade paper, newspaper or
other medium without express written consent of City.

OWNERSHIP OF MATERIAL.

All material, including information developed on computer(s), which shall include, but
not be limited to, data, sketches, tracings, drawings, plans, diagrams, quantities,
estimates, specifications, proposals, tests, maps, calculations, photographs, reports and
other material developed, collected, prepared or caused to be prepared under this
Agreement shall be the property of City but Contractor may retain and use copies thereof.
City shall not be limited in any way or at any time in its use of said material. However,
Contractor shall not be responsible for damages resulting from the use of said material for
work other than Project, including, but not limited to, the rélease of this material to third

parties.
RIGHT OF CITY TO INSPECT RECORDS OF CONTRACTOR.

City, through its authorized employees, representatives or agents shall have the right
during the term of this Agreement and for three (3) years from the date of final payment
for goods or services provided under this Agreement, to audit the books and records of
Contractor for the purpose of verifying any and all charges made by Contractor in
connection with Contractor compensation under this Agreement, including termination of
Contractor. Contractor agrees to maintain sufficient books and records in accordance with
generally accepted accounting principles to establish the correctness of all charges
submitted to City. Any expenses not so recorded shall be disallowed by City.

Contractor shall submit to City any and all reports concerning its performance under this
Agreement that may be requested by City in writing. Contractor agrees to assist City in
meeting City’s reporting requirements to the State and other agencies with respect to
Contractor’s Services hereunder.
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28.  WAIVER.
Contractor agrees that waiver by City of any one or more of the conditions of
performance under this Agreement shall not be construed as waiver(s) of any other
condition of performance under this Agreement.
29. NOTICES.
All notices to the Parties shall, unless otherwise requested in writing, be sent to City
addressed as follows:
City of Santa Clara
Attention: Building Maintenance
1500 Warburton Avenue
Santa Clara, California 95050
or by facsimile at (408)248-0594

And to Contractor addressed as follows:

Fairway Painting, Inc.

1996 Russell Avenue

Santa Clara, California 95054

or by facsimile at (408) 324-3047

If notice is sent via facsimile, a signed, hard copy of the material shall also be mailed.

The workday the facsimile was sent shall control the date notice was deemed given if

there is a facsimile machine generated document on the date of transmission. A facsimile

transmitted after 1:00 p.m. on a Friday shall be deemed to have been transmitted on the
following Monday.
30. CAPTIONS.

The captions of the various sections, paragraphs and subparagraphs of this Agreement are

for convenience only and shall not be considered or referred to in resolving questions of

interpretation. ‘
31. LAW GOVERNING CONTRACT AND VENUE,

This Agreement shall be governed and construed in accordance with the statutes and laws

of the State of California. The venue of any suit filed by either Party shall be vested in

the state courts of the County of Santa Clara, or if appropriate, in the United States

District Court, Northern District of California, San Jose, California.

32. DISPUTE RESOLUTION.

A. Unless otherwise mutually agreed to by the Parties, any controversies between
Contractor and City regarding the construction or application of this Agreement,
and claims arising out of this Agreement or its breach, shall be submitted to
mediation within thirty (30) days of the written request of one Party after the
service of that request on the other Party.
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36. CONFLICT OF INTERESTS.

This Agreement does not prevent either Party from entering into similar agreements with
other parties. To prevent a conflict of interest, Contractor certifies that to the best of its
knowledge, no City officer, employee or authorized representative has any financial
interest in the business of Contractor and that no person associated with Contractor has
any interest, direct or indirect, which could conflict with the faithful performance of this
Agreement. Contractor is familiar with the provisions of California Government Code
Section 87100 and following, and certifies that it does not know of any facts which would
violate these code provisions. Contractor will advise City if a conflict arises.

37. PROGRESS SCHEDULE.

The Progress Schedule will be as set forth in the attached Exhibit F, entitled
“MILESTONE SCHEDULE” if applicable.

38. PREVAILING WAGES.

Labor Code Compliance. Contractor must conform to the provisions of Labor Code
sections 1720 through 1815, and all applicable provisions of California Code of
Regulations found in Title 8, Chapter 8, Subchapter 3, Articles 1-7. Contractor agrees to
include prevailing wage requirements in its contracts for the Project.

Requirements in Subcontracts. Contractor shall require its contractors to include
prevailing wage requirements in all subcontracts funded by this Agreement. Subcontracts
shall include all prevailing wage requirements set forth in Contractor’s contracts.

This Agreement may be executed in counterparts, each of which shall be deemed to be an
original, but both of which shall constitute one and the same instrument; and, the Parties agree
that signatures on this Agreement, including those transmitted by facsimile, shall be sufficient to
bind the Parties.
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AGREEMENT FOR THE PERFORMANCE OF SERVICES
BY AND BETWEEN THE
CITY OF SANTA CLARA, CALIFORNIA,
AND
FAIRWAY PAINTING, INC.
FOR VARIOUS CITY FACILITIES
AND
SANTA CLARA CONVENTION CENTER COMPLEX

EXHIBIT A
SCOPE OF SERVICES

Contractor shall provide all work and materials as described in this Agreement, including all
labor, transportation, supplies, materials, parts, tools, scaffolding, machinery, hoists, employee
safety equipment, supervision, applicable taxes, and all other work and materials required under
this Agreement. All work shall be done in a first class, complete and workmanlike manner,

conforming to best industry practices and applicable original manufacturer specifications.

Contractor shall be responsible for initiating, maintaining, and supervising all safety precautions
and programs in connection with Services and shall comply with all applicable safety laws, best
industry standards, and take all reasonable precautions for safety of the public, property tenants

and employees, City employees, and other persons on or about the property site.

Contractor shall respond to service requests during normal business days and hours (Monday
Friday, 8:00am to 5:00pm.)

Scope of work is to include, but is not limited to, the following:

Painting and repairs at various City facilities per service call,
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AGREEMENT FOR THE PERFORMANCE OF SERVICES
BY AND BETWEEN THE
CITY OF SANTA CLARA, CALIFORNIA,
AND
FAIRWAY PAINTING, INC.
FOR VARIOUS CITY FACILITIES
AND
SANTA CLARA CONVENTION CENTER COMPLEX

EXHIBIT C
INSURANCE REQUIREMENTS

Without limiting the Contractor’s indemnification of the City, and prior to commencing any of
the Services required under this Agreement, the Contractor shall provide and maintain in full
force and effect, at its sole cost and expense, the following insurance policies with at least the
indicated coverages, provisions and endorsements:

A. COMMERCIAL GENERAL LIABILITY INSURANCE

L.

Commercial General Liability Insurance policy which provides coverage at least
as broad as Insurance Services Office form CG 00 01, Policy limits are subject to
review, but shall in no event be less than, the following:

$1,000,000 Each Occurrence
$2,000,000 General Aggregate
$2,000,000 Products/Completed Operations Aggregate

$1,000,000 Personal Injury

Exact structure and layering of the coverage shall be left to the discretion of
Contractor; however, any excess or umbrella policies used to meet the required
limits shall be at least as broad as the underlying coverage and shall otherwise

follow form.

The following provisions shall apply to the Commercial Liability policy as well as
any umbrella policy maintained by the Contractor to comply with the insurance
requirements of this Agreement:

a. Coverage shall be on a “pay on behalf” basis with defense costs payable in
addition to policy limits; ‘

b. There shall be no cross liability exclusion which precludes coverage for
claims or suits by one insured against another; and

C. Coverage shall apply separately to each insured against whom a claim is
made or a suit is brought, except with respect to the limits of liability.
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Indemnities may possess, including any self-insurance or self-insured retention
they may have. Any other insurance Indemnities may possess shall be considered
excess insurance only and shall not be called upon to contribute with Contractor’s

insurance,
3. Cancellation.

a. Each insurance policy shall contain language or be endorsed to reflect that
no cancellation or modification of the coverage provided due to non-
payment of premiums shall be effective until written notice has been given
to City at least ten (10) days prior to the effective date of such
modification or cancellation, In the event of non-renewal, written notice
shall be given at least ten (10) days prior to the effective date of non-
renewal,

b. Each insurance policy shall contain language or be endorsed to reflect that
no cancellation or modification of the coverage provided for any cause
save and except non-payment of premiums shall be effective until written
notice has been given to City at least thirty (30) days prior to the effective
date of such modification or cancellation. In the event of non-renewal,
written notice shall be given at least thirty (30) days prior to the effective
date of non-renewal.

4, Other Endorsements. Other endorsements may be required for policies other than
the commercial general liability policy if specified in the description of required
insurance set forth in Sections A through D of this Exhibit C, above.

E. ADDITIONAL INSURANCE RELATED PROVISIONS

Contractor and City agree as follows:

1. Contractor agrees to ensure that subcontractors, and any other party involved with
the Services who is brought onto or involved in the performance of the Services
by Contractor, provide the same minimum insurance coverage required of
Contractor, except as with respect to limits. Contractor agrees to monitor and
review all such coverage and assumes all responsibility for ensuring that such
coverage is provided in conformity with the requirements of this Agreement.
Contractor agrees that upon request by City, all agreements with, and insurance
compliance documents provided by, such subcontractors and others engaged in
the project will be submitted to City for review.

2. Contractor agrees to be responsible for ensuring that no contract used by any
party involved in any way with the project reserves the right to charge City or
Contractor for the cost of additional insurance coverage required by this
Agreement. Any such provisions are to be deleted with reference to City. It is not
the intent of City to reimburse any third party for the cost of complying with these
requirements. There shall be no recourse against City for payment of premiums or
other amounts with respect thereto.
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AGREEMENT FOR THE PERFORMANCE OF SERVICES
BY AND BETWEEN THE
CITY OF SANTA CLARA, CALIFORNIA,
AND
FAIRWAY PAINTING, INC.
FOR VARIOUS CITY FACILITIES
AND
SANTA CLARA CONVENTION CENTER COMPLEX

EXHIBIT D

ETHICAL STANDARDS FOR CONTRACTORS SEEKING TO ENTER INTO AN
AGREEMENT WITH THE CITY OF SANTA CLARA, CALIFORNIA

Termination of Agreement for Certain Acts.

A. The City may, at its sole discretion, terminate this Agreement in the event any one or
more of the following occurs:
L. If a Contractor' does any of the following:
a. Is convicted? of operating a business in violation of any Federal, State or
local law or regulation;
b. Is convicted of a crime punishable as a felony involving dishonesty®;
C. Is convicted of an offense involving dishonesty or is convicted of fraud or

a criminal offense in connection with: (1) obtaining; (2) attempting to
obtain; or, (3) performing a public contract or subcontract;

d. Is convicted of any offense which indicates a lack of business integrity or
business honesty which seriously and directly affects the present
responsibility of a City contractor or subcontractor; and/or,

! For purposes of this Agreement, the word “Consultant” (whether a person or a legal entity) also refers to
“Contractor” and means any of the following: an owner or co-owner of a sole proprietorship; a person who controls
or who has the power to control a business entity; a general partner of a partnership; a principal in a joint venture; or
a primary corporate stockholder [i.e., a person who owns more than ten percent (10%) of the outstanding stock of a
corporation] and who is active in the day to day operations of that corporation.

z For purposes of this Agreement, the words “convicted” or “conviction” mean a judgment or conviction of a
criminal offense by any court of competent jurisdiction, whether entered upon a verdict or a plea, and includes a
conviction entered upon a plea of nolo contendere within the past five (5) years.

3 As used herein, “dishonesty” includes, but is not limited to, embezzlement, theft, forgery, bribery,
falsification or destruction of records, making false statements, failure to pay tax obligations, receiving stolen

property, collusion or conspiracy.
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AGREEMENT FOR THE PERFORMANCE OF SERVICES
BY AND BETWEEN THE
CITY OF SANTA CLARA, CALIFORNIA,
AND '
FAIRWAY PAINTING, INC.
FOR VARIOUS CITY FACILITIES
AND ‘
SANTA CLARA CONVENTION CENTER COMPLEX

EXHIBIT E

AFFIDAVIT OF COMPLIANCE WITH ETHICAL STANDARDS

I hereby state that I have read and understand the language, entitled “Ethical Standards” set forth
in Exhibit D. I have the authority to make these representations on my own behalf or on behalf of
the legal entity identified herein. I have examined appropriate business records, and I have made
appropriate inquiry of those individuals potentially included within the definition of “Contractor”

contained in Ethical Standards at footnote 1.

Based on my review of the appropriate documents and my good-faith review of the necessary
inquiry responses, I hereby state that neither the business entity nor any individual(s) belonging
to said “Contractor” category [i.e., owner or co-owner of a sole proprietorship, general partner,
person who controls or has power to control a business entity, etc.] has been convicted of any
one or more of the crimes identified in the Ethical Standards within the past five (5) years.

The above assertions are true and correct and are made under penalty of perjury under the laws
of the State of California.

Fairway Painting, Inc.

a California oo1por%
- ‘ 2

Signature of Authorizeﬁ’i)erséﬁ or Representative
Name: s ﬂ%\ ’?ﬂuk L<
Title: O W I/ffc'/?/:}ﬁ"//rﬁ’(_ﬂ/
NOTARY’S ACKNOWLEDGMENT TO BE AT TAUCHED

Please execute the affidavit and attach a notary public’s acknowledgment of execution of the affidavit by the
signatory. If the affidavit is on behalf of a corporation, partnership, or other legal entity, the entity’s complete legal
name and the title of the person signing on behalf of the legal entity shall appear above. Written evidence of the
authority of the person executing this affidavit on behalf of a corporation, partnership, joint venture, or any other
legal entity, other than a sole proprietorship, shall be attached.

See Attached

knowledgment”
Acknowleag
Jtat—
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