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DEC~;rrcN OF CCVENA.I'ITS, CCNDI:'ICNS AND RESTRICTIONS 

FOR 

This Declaration is made on _________ , 1982, by 

AINA NUI CCRPORAIICN, a Hawaii corporation (hereir.a:ter 

"Declarant"). 

A. Declarant is the owner of certain real p=operty 

("P:::-ope:::-t~s") located in the City of Santa Clara, County of 

Santa Clara, State of California, described as follows: 

Parcels 1 through 27, inclusive, as shown on a 
Map, filed on April 24 , 1981, in Book 483, Pages 
25, 26 and 27, inclusive of Maps, county of Santa 
Clara, California. 

B. Declarant and all subsequent Owners of Lots int.he 

Properties shall be bound by, and everything contained 

herein shall be junior and subordinate to the following 

recorded documents affecting the Properties: 

(1) Declaration of Restrictions - Mar::;-iott Business 

Park, dated March 10, 1976, recorded on March 15, 1976, in 

Book B915, Page 228, of the Official Records of Santa Clara 

County, California, which Declaration was amended by a 

Amen~~ent dated Octobe::;- 20, 1977, and recorded in Book D281, 

Page 411, of the Official Reco:::-ds of Santa Clara County, 

California ["Master Declaration''). The Master Declaration 

contains general use rest:::-ictions, and among ot.~e:::- t.~ings 

ce:::-tain set-back and sigr. restrictions. 

(2) Ag:::-eement for the Installation and Main

tenance of Landscape Improvements, dated Decembe= 14, l9i6, 

and recorded Dece~~er 17, 1976 in Book C484, Page 109, of 

the Official Records of san~a Clara County , Califor~ia. 
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fer all of the Properties and subject to the covenants, 

ccnciticns, rest=i=tions and ease~ents as hereinafter set 

D. Declarant has deemed it desirable, for the preser

vation of the value, desirability and attractiveness of the 

Properties, to create a corporation under the Nonprofit 

Mutual Benefit Corporation Law of the _S':.ate of California to 

whic.!1 shall be assigned the powers and responsibilities of 

maintainir.g and administering the Common Areas and the 

Exterior Surface Maintenance Areas, enforcing the covenants 

and restrictions herein contained, and collecting and disburs

ing the assessments and charges hereinafter created. 

E. Declarant hereby declares that all of the Properties 

shall be held, occupied, sold, and conveyed subject to the 

following covenants, conditions, restrictions and easements, 

all and each of which are for the purpose of er.hancing and 

perfectir.g the value, desirability, and attractiveness of 

the Properties, in furtherance of a general plan for the 

protection of the Properties, or any portion thereof. All, 

and each of these covenants, condition3, restrictions, and 

easements are hereby imposed as equitable servit~des upon 

the Properties. ~he covenants, conditions, rest=ict.ions, 

reservations, easements and equitable servitudes set forth 

herein shall run wit.~ the Properties, shall be binding on 

all parties having or ac~~iring any right, title or interest 

in the Properties or in any part thereof, and their succes

sors and assigns, shall inure to the benefit of every portion 

of the Properties ar.d any interest therein, shall i~ure to 

the benefit of each Owner, and his successors and assi~s. 

and may be enforced by any Owner, the Association and Declaran 

AF.:"::-C:.~ ,;: 

The following words, when used in this Declaration and 

i::1 an:; Certificate of Amendment, unless otherwise ;:,rovic.ed, 
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shall have the following meanings: 

mean the Ar~~itect-.iral Com.~ittee £0=:;ied pursuant to Section 

9.1 of ~e Declaration. 

1.2 "A:::-ticles" shall mean the Articles of Incorporation 

of the Association which have been or may hereafter be filed 

in the office of the Secretary of the State of California, 

as such Articles may be amended frc~ time to time. 

1.3 "Assessments" shall collectively mean Corr~'!lon 

Assessments (including supplemental Cor:i.'!lon Assessments), 

Special Assessments, Reconstruction Assessments and Capital 

Improvement Assessments. 

1.4 "Association" shall mean the Marriot't Center 

Owners Association, a California non-profit mutual benefit 

corporation, its successors and assigns. 

1.5 "Board of Directors" or "Board" shall mean the 

Board of Directors of the Association. 

1.6 "Ev-La..,.s" shall mean the By-Laws of the Association, 

as adopted by the Board initially, as such By-La..,.s may be 

amended from time to time . 

1.7 "Cacital Imorove:nent Assessrnentlsl" shall mean a 

charge against each Owner and his Lot, representing a portion 

of the cost to the Association for installation or construc

tion or re~lacement of any capital Improvements on any c: 

t.~e Common Areas or capital Improvements constr~cted on 

property ot!1er than the Properties but directly benefiting 

the Properties, which the Associaticn may from time to time 

author~ze in accordance .,_.it!1 Section 3.7 of this Declara

tion. 

1. 8 "C!ose of Escro·,1 11 shall mean the date on whic!"::. a 

grar.t deed to a Lot is Recorded. 

Prc~er~ies consisting of Parcel 27 as shown on the Map 
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ow-ned by the Association for the common use of all of the 

owners. Declarant shall g=ant the Association fee title to 

sale of a Lot. 

1.10 "Common Assessment(s)" shall mean the an."1.ual 

c~arge against eac~ owner and his Lot, which shall be paid 

by each Owner to t.~e Association, to satisfy those Corr.::ion 

Expenses for ordinary maintenance, operation, repair and 

management of the Common Areas and Exterior Surface Main

tenance Areas and which are not otherwise payable as Capital 

Improvement Assessment(s), Special Assessments and Reconstruc

tion Assessments. 

1.11 "Co::unon Ex-cense ( s \" shall mean t.-ie actual and 

estimated costs of: maintenance, management, operation, 

repair and replacement of the Common Areas and Exterior 

surface Maintenance Areas (including unpaid Special Assess

ments, Capital Improvement Assessments and t..,ose ot.~er costs 

not paid by t.."le Owner responsible for payment); the costs of 

landscape maintenance and supplies incidental thereto; the 

costs of maintaining lighting facilities; the costs of all 

general liability, property damage an= ot..-ie= 1::1.s~rance 

cc=~ied by the Associatior.; the costs of all cc~J:1o~ly mete~ed 

ties; the c:::-sts of ::::e!use storage and collect.ion; t..1:e costs 

of managemen~ and aCJ!linist:::aticn of the Association including, 

but not limited to. compensation paid by the Association to 
managers, acco~ntants, attorneys and other employees; the 

costs of all services benefiting the Common Areas and Exterior 

su:::face Maintenance Areas; the costs of bcndi::g of the 

me::-.bers of the management body; taxes and assess;;"ier:t.s ( i::cl":..:c.-

or benefit) paid :;:;• t...1:e Association and amounts paid by 
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Association for the dischar;e of any lien or enc'.!!:lbrance 

levied against the ~om.T.on Areas; the ccsts of policing and 

sec~rity protection; and the costs of any other item or 

ite~s inc~==ed by ':..~e Association fc= any reason in conr.ection 

wi':..~ the Properties for the benefit of all of the Owners. 

1. 12 "Declarant" shall mean Aina Nui Corporation, its 

successors and any person to which it has assigned any of 

its ri;hts hereunder by an express written assig:,_T.ent. 

1.13 "Declaration" shall mean this Declaration of 

Cover.ants, - Conditions and ?..estricticns for Mar::-iott Center, 

as it may be ar.iended from time to time as provided herein. 

1.14 "Exte:c'or Surface Maintenance ,a_..-ea(s)" shall mean, 

as the same may from time to time exist, the exterior surfaces 

of all Improvements on a Lot including without limitation 

all buildings, fences, walls and the exterior sidewalks and 

entryways, and shall specifically include all glass areas 

and shall specifically exclude roofs. 

1.15 "I::in:-cve!!ler:t(s)" shall mean all structures and 

appurtenances thereto of every kind, located on t.::e ?roperties, 

whet.her above or below the land surface, including but not 

limited to, buildings, utility systems, walkways, driveways, 

parking areas, loading areas, landscaping items, fences, 

walls, decks, stairs, poles, landscaping vegetation, sprinkler 

and irrigation systems, signs, exterior fixtures and any 

other structure of any kind. 

1.16 "Lot" shall mean any of the numbered lots or 

parcels shown upon a Recorded subdivision map or Recorded 

parcel map of the Pro~erties, including all Improvements 

thereon. The te=::i "Lot" shall not include any portion of 

the Common Areas . 

1.17 "Mai:-itenar:ce" shall mean the exercise c:: re3.son2ble 

care to keep buildings, roads, lan~scap~n;, light~ng and 

ot~er related Improvemer:t3 and fixtures on the ?roperties in 
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a state si~ilar to t..~ei= o=iginal condition. no~al wear and 

tear e::c;cept.ed. Maintenance of landscaping shall fu=":.:1er 

mean the exercise of regular fe=tilization, irrigation. and 

other garden rnanage~ent practices necessa=7 to promote a 

heal thy weed-free enviro:-.ment for opti::11..:.'Tl plant g::-owth, as 

well as maintenance of the irrigation syste~ and its parts. 

1.18 "~" shall mean t.">-iat certain map entitled. "La!"lds 

of :: .E. T:::-ctte:::-, Inc., et al.", Filed on the 24th day of 

April 1981, in Book 483 of Maps, Pages 25, 26, and 27 inclu

sive. 

1.19 "Maste= Decla=atior." shall mean the Recorc.ed 

Declaration of Restrictions desc::-ibed in paragraph 3(1) of 

t..~e Prear!'~le to this Declaration. 

1. 20 "~e:-:-.::e:::- 11 shall mean eve:::-y pe=so:1 holding a me!':'.=er

ship in the Association, as provided in Section 2.4 hereof. 

"Membership" shall mean the status of being a Member. 

1.21 "~o!"taaae" - "Mort=aaee" - "Mort=aao!"". A mortgage 

shall mean any mortgage or deed of t:::-ust or othe:::- conveyance 

of an inte=est in a Lot or in the Ccrn.~on Areas, which secu=es 

the performance cf an o~ligation and which will be void and 

reconveyed upon co~pletion of such pe=for.nance. Reference 

in this Declaration to a mortgagee shall be deemed to include 

the beneficia=7 of a deed of trust; reference to a mortgagor 

shall be deemed to include the truster of a deed o: trust. 

1.22 "Owner" The Owner of a Let shall mean ar:y person, 

includi~g Declarant, holding fee si~ple title of =ecord to 

the Lot, excluding those having such interest merely as 

secu=i ty for t.1-.e perfo.nnance of an obligation and includir:g 

tl:e vendee (buye=) of a Lot under a cont:::-act of sale (real 

"Ownership" shall mean t!"le status 

of being an Owr.e!". 

l. 23 "P:-:;-::e~~:.es 11 shal2.. mean al2. ~~'2 real p=::;::e.:-~y 

desc=ibed in parag~a~h A of the Prearibl~ t~ this Decla=aticn, 

as the same now is and as it may, frcrn ti~e to ti~e. be 
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developed and improved. 

1.24 11 Reconst::-:1ct::.on Assess:-:-:entfsl" shall mean a charge 

' against each Owner anci his :ot, representing a portion of 

the cost to t.~e Associatior. for repai::- or ::-eplace~ent. of any 

portion of damaged or destroyed Improvements in t:::e Com.~on 

Areas, as provided for in this Declaration. 

1.25 "Record" and "File" shall mear., wit.h respect to 

any document., the recordation thereofr and with respect to 

any map, t.~e filing thereof, in the Office of the Reco::-der 

of Santa Clara County, State of California. 

1.26 "Soecial Assessment.Cs)" shall me:!.n a c:::arge against 

a particular Owner and his Lot directly attributable to, or 

reimbursable by, the Owner, eqi~al to t.~e cost inc'.lrred by 

the Association for corrective action performed pursuant to 

the provisions of this Declaration, plus interest and ot:::er 

charges thereon, as provided for in this Declaration. 

1.27 "St::-eet" shall mean any street, drive, way, lane, 

place or ot.~er thoroughfare either as shown on any Recorded 

subdivison map or Reccrded parcel map of the Prcperties, 

howe'1er designated, or as so used as a part of the Corr~":ll'l:1 

Areas. 

ARTICLE I! 

ASSOC!ATIC!'I 

2.1 For::iation and Membershin. The Association shall 

be inco=,:;orated under the name of Marriott Center Suildi~; 

Owners Association, as a corporation net for p=cfit under 

the Non~=ofit Mutual Benefit Corporation Law of the State of 

California. 

2.2 Duties and Powers. The duties and powe=s of the 

Association are t.hose set fort~ in the Articles and this 

Declaration. together with the general and implied powers of 

a :nonp:'o~.:.t mutual ber.efit cor;ioratic:1 to do any and all 

Mutual Benefit Corp'.Jration Law of t.he State of Califcrnia 
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may lawfully do which are ::ecessar::· and proper fer the 

peace, health. ccm:ort, safety and general welfare of its 

merrbers, subject or.ly to tr.e li~itations upon the exercise 

of such powers as are expressly set forth in the Arti cles, 

By-Laws and this Declaration. The Association shall further 

have the right to install or const.=--~ct reasonable capital 

Improvements on the Common Areas, for the benefit of all of 

t.":.e Owners. Subject to the provisions of section 9.2(a) 

below, the Association may at any time. and.from time to 

ti~e. reconstruct., replace, add, or refinish any Irr.prove~e::t. 

or port.ion thereo: and any cestrcyed trees or oth er vegetation 

and plant trees, shrubs and ground cover upon the ccr.unon 

Areas, wit.bout the approval of the Commit.tee. The Associa

tion may contract for equipment, tools, supplies and other 

goods for the Co=cn Areas and may . contract with a public 

utility company, and use and pay for utility services to the 

Common Areas and the Improvements thereon. The Association 

may employ personnel necessary for the effective operation 

and maintenance of the Ccmrr.on Areas. incl ~ding the emi:;lc~7.1ent 

of legal and accounting services, The Board shall not enter 

into any management. service contract. for a term in excess cf 

one (1) year, without the vote or written assent of both 

classes of Membership or exce;:t as ot::en,ise provided in t.'-:e 

By-laws. To the extent not paid by the Owners , the Assccia

tion shall have t.,e authority to pay all real and personal 

property taxes and assessments (i~c2~din;, but. not l i~ited 

to, assessments fer public i~provements on benefit) which 

shall constitute a lien upon any portion of the Ccrr.:::on 

Areas. Such taxes or assessments may be contested or 

cc:nprcmised by t.'1e Associat:.on; p:::ovided, howeve.r. that any 

such contesLed taxes or assess~ents shall be paid er a bend 

sal e or ot."l.er disp:::sit:.:m of ar.:{ portion of the Co::t.":lcn Are2.s 
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to satisfy t::-.e paJ"°lent of s-.ich taxes or assessments. Anj• 

taxes or assessments so paid by the Association shall be a 

cc~.::ton ~:qiense and shall be included in t.~e Common Assessments 

levied against t."'ie Owners pursuant to the terms hereof; 

provided however all taxes and assessnents paid by the 

Association, the payment of which is t:i.e responsibility of 

an Owner. shall be charged to such Owner as a Special Assess

ment, as herein provided. 

2.3 Priorities and Inconsistencies. I:f there are 

con:licts or inconsistencies between this Declar~tion and 

either the Articles or the By-Laws, the ter:-:.s and provisions 

of this Declaration shall prevail. 

Every Owner shall automatically, upon 

acquiring his Lot, be a Me:nber of the Association, and shall 

remain a Me~ber thereof until such time as his Ownership 

ceases for any reason, at which time his Membership in the 

Association shall automatically cease. ownership of a Lot 

shall be t.~e sole qualification for Membership in the Associ

ation. All Memberships shall be appurtenant to a Lot, and 

with the exc~ption of Declarant, a Person shall be deemed an 

owner of a Lot only upon Recordation of a deed to such Lot. 

Except as may other~ise be provided herein, the rights, 

duties, privileges and obligatior:s of all Me!'!'.bers shall be 

as set fort~ in this Declaraticr:, the Articles and By-Laws, 

and the rules ar:d regulations of the Association adopted in 

acc:;;rdance with the By-Laws. 

2.5 Transfer. The Me~bership held by any o~ner shall 

not be transferred, pledged or alienated in any way, except 

upon the sale, lease or encu:nbrance of such Ownei•s entire 

interest in a Lot. and tten only to the ~urchaser, lessee or 

mortgagee o: sue~ an ir.terest. 

forec!os;,i1:e sa.:.e, s.hall operate to trar.sfer t.he Me::-...::ers::1;:: 
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held by such owne= without the req~~=ement of any express 

reference thereto. Upcn te~ination of an Owner's entire 

interest in a ~o~. Me~~ers~ip in the Association shall also 

te.:::::iinate. A.7y attempt to make a prohi~ited trar.~fer is 

void. and will not be reflected upon the books and reccr~s 

of the Association. 

2.5 Votina ~ichts. The Association shall have t~o (2) 

classes· of votir.g :1embershi;,. 

(a) C!ass A. Class A Members shall be all Owners, 

with the excepticn of Declarant for so long as there exists 

a Class B Membership. A Class A Member shall be entitled to 

one (1) vote for each one thousand (1,000) sq,~are feet of 

gross floor area of each floor of the building which has 

been constr~cted on such Member's Lot, as computed by taking 

into consideration t.~e set.::ack, building, zoning and other 

relevant laws and ordinances applicable to the Properties on 

the date this Declaration is Recorded, and rounded off to 

the nearest one thousand (1,000) feet. The initial square 

footage floor area for b •Ji.2.di.n;s which has been ccnst:r·..:::ted 

on each Lo-c shall be as set forth in Exhibit "A" whic!"l. is 

attached hereto and incor;orated herein by this reference, 

and such totals may only be modified with the consent o: the 

Architect~ral cc~.:::ittee. Unless and until so moci.:i.ed, the 

floor areas attributable to each Let shall be conclusively 

presumed for al2. ;;:;::-;:oses to be as set forth on Exhibit "A": 

When more than one persc~ is t.~e owner of any Lot, all 

Owners shall be .'.-le::'l:ers cf the Association and the votes 

attributable to such Lot shall be exercised as among the 

owners themselves deter::iine, but in no event shall more 

votes than those authcri=ed under this paragraph be cast 

No vote shall be cast :or any Lot 
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GS47r!r-t711 
cannot agree to such vote. 

(bl C1ass B. The Class B Merr~er shall be 

Declarant. With respect to each Lot of which Declarant is 

~~e Owner, th~ Class B Member shall be entitled to ten (10) 

ti~es the nurr~er of votes which would be attributable to 

such Lot if the Owner of such Lot were a Class~ Member. 

The Class B Membership shal: cease and be converted to Class 

A Membership on the happening of the earlier of the following 

events: (a} When the total votes outstanding in the Class A 

Me~bership equal the total votes outstanding in the Class B 

Me~bership; or (bl seven (7) years from the date on which 

this Declaration is originally Recorded. 

2.7 Initial Board of Directors. The initial Board of 

Directors consisting of three (3) persons shall be elected 

by Declarant upon the incorporati9n of the Association and 

such Board shall hold office until the earlier of six (6) 

months after the first Close of Escrow for a Lot or 

fcrty-five (45) days after the Close of Escrow for the Lot 

which represents the fifty-first percentile (51%) of the 

Lots to have been sold. 

2.8 Subseauent Boards of Directors. Upon the ter~ina

tion of the term of said initial 9oard, a special meeting of 

the Members of the Association shall be held for the purpcse 

of electing a new Board consisting of three (3) directors 

who shall serve until the first reg,~lar annual mee~ing of 

the Association. At said annual meeting, and at e3ch subse

quent annual meeting, the Members of the Association shall 

elect a Board consisting of three (3) directors who shall 

serve until the next annual meeting . The aut...~orized number 

of directors may be changed by an amen~~ent tot.he By-Laws. 

Each such director, except for those appointed and serving 

as initial directors, shall be an Owner and a Member of the 
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Association (or an agent of Declarant until the last Lot ~as 

been ccnveyed to a purchaser); provided that at no time 

shall the Board co~sist o: less than three (3) directors. 

T~e Board shall undertake all duties and responsibilities of 

the Association and the management and conduct of the affairs 

thereof, except as expressly rese:r-,ed herein to a vote cf 

the Ow-ners. 'Ihe Board shall not, except with the vote or 

written assent of a majority of the voting power of the 

Association, pay ccmpensation to members of the Board or to 

officers cf t..~e Association for ser-,ices performed in the 

conduct of the Association's business; provided, however, 

the Board may cause a member or officer to be reimbursed for 

his actual expenses incurred in carrying 6n the business of 

the Association, and not..~ing herein contained shall prec~ude 

any member of the Board or officer . of the Association from 

serving the Association in some other capacity and receiving 

compensation therefor. 

2.9 Reaular and Soecial Meetinas of Soard. Reg\!lar 

and special meetings of the Board shall be open to all 

Me:rbers of the Association; provided , however, that Me~.bers 

who are not on the Board may not participate in any deli=era

tion or discussion unless expressly so authorized by the 

vc~e of a majori~y of a quc=um of the Board. The Eoar::i may, 

with the ap-;::roval of a majority of a q . .10ri.;::i of its me:r.bers, 

adjourn a meeting and rec:~vene in exec~tive session to 

discuss and vote upon personnel matters, litigation in ~hie~ 

the Association is or may becoQe involved, the suspension or 

conditioning of an Owner's rights or priv ileges hereunder, 

the levying of a Special Assessmen~. and orders of business 

of a si~ilar nat~re. The nat~re of any and all business to 

be considered in exec~t~ve session shall first be announcei 
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(a) Reaul2= Meet:~crs. Regular meeti~gs of the 

Board s~all be held.at a ti~e and at a place within the 

Prope=t~es fixed by the Beard from time to time, as provided 

by ar.d in ac=ordance wi t.'1 t.':.e By-Laws. Notice of t.!".e time 

and place of a regi.ila= meeting shall be posted at a prominent 

place or places wit..'1in the Common Areas and shall be com

municated to Board me~be=s not less than seventy-two (72) 

hours prior to the meeting, unless the ti~e and place of 

meeti"g is fixed by the By-Laws; provided , however, th~t 

notice of a7!'.eeting need net be given to any Board member 

who has sig::.ed a waiver of notice or a written consent to 

the holding of the meeting. 

(bl Snecial Meetinas. A special meeting of the 

Board may be called by written notice sig::.ed by tb.e president 

of t.,e Association or by any two members of the Board other 

than the president. The notice of such special meeting 

shall specify the time and place of the meeting and the 

nature of any special business to be considered . 

fully set forth in the By-Laws, notice of the special meeting 

shall be posted in the mar.r:er prescribed for notice of 

regular meetings of the Board and shall be sent tc all Board 

meIT.!::ers not less t.'lan seven':y-t...,o ( 72) hours prior to tl:e 

scheduled ':ime of the meetings; provided, however, that 

notic~ o: tr.e meeting ne~d net be give~ t~ any Eoard mer.be~ 

who has si~ed a waiver of nctice or a ...,ritten cc~sent to 

the holding of the meeting. 

2.10 Annual and Soecial MeITbershio Meetincs. 

Ca) ReC"'~lar Meetinas. The Association shall held 

re-:;-ular ar-~ual meetings of the Members at such ti~e as 

prcvided by and in acccrdar.ce wit~ the By-Laws. Tr.e fi=~t 

regc:.lar anni.:al meeting of Members shall be held ...,i':hin 

fcrty-five (45) days after Close of Escrow fc: t~e Let wh~=~ 
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be sold, but i~ no event later than six (6) months after the 

first Close of Escrow for a Lot. 

(b) Soecial ~ee~incrs. Spe=ial meetings of the 

Me:-:i=erz ~ay be called at any time for the purpose of cc~sicer

ing mat~ers which, by the te:rms of t.~is Declaration, the 

Articles, or the By-Laws, require the approval of all or 

some of the Me::ibers, or fo::- any othe.::- .::-easonable purpose. A 

special meeting of the Members shall be promptly called by: 

(a) the Chai=:nan of t.~e Board; (b) t..~e President of the 

Association; (c) t.~e vote for such a meeti~g by a majority 

of a quorum of the Soard; or (d) the receipt by t.~e Secretary 

of the Association of a writte~ notice for a spe=ial meeting 

signed by Members representing at least five percent (5%) of 

the total voting power of the Association. 

( c) Place of Meetincs. ·Meetings of Members shall 

be held within the Properties or at a meeting place as close 

thereto as possible. Unless unusual conditions exist, 

Me~bers' meetings shall not be held outside Santa Clara 

County. 

(d) Notice of ~eetincrs. Written notice of reg~lar 

ar:.d special meetings shall be given to Membe1:s by the Soard 

by any means which is app==priate give~ t.he physical setu? 

of the P=operties, as more fully provide~ in the Sy-laws. 

The nct.i=e shall specify the place, date, anc hou= of the 

meeting anc, in t~e case o: a spe=ial mee~ing, t..~e nature of 

the business to be unce=:..aken. 

( e) Quo-:--...::n. A q,..ioru:n for t.he transac':..i.on of 

business at a meeting of Members t.h1:ough presence in person 

or by proxy shall be established by the By-Laws at a percentag; 

of not less than twenty-fi·1e percent (25~~) and nc-:: more ~':an 

sixty-six and two-t..h.i=::.s perce:-::.. (66-2/3~~) of t.::e total 

voting pcwer of the Asscc:at.1cn. 
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ART:::LE: III 

Ass:::ssr~:::~Ts 

3.1 C=eation of t~e Sien and Personal Obli~ations 

for Assess~e~ts. Declarant, for eac~ Lot of which Declarant 

is the owner, covenants and agrees to pay, and each Owner, 

by acceptance of a deed to a Lot, whether or not it shall be 

so expressed in therein, is deemed to covenant and agree to 

pay to the Association, all Common Assessments (including 

supplemental Common Assessments), applicable Special Assess

ments, Rec~nstruction Assessments and Capital Improvement 

Assessments and shall thereby vest in the Association the 

right and po~er to bring all actions for the collection of 

such charges and Assessments, costs of suit and attorneys' 

fees, and for the enforcement of such liens. All Assessments, 

together with interest, costs, and reasonable attorneys' 

fees, shall be a separate, distinct and personal obligation 

of the Owner at the time the Assessments fall due, shall be 

a continuing lien upon the Lot against which such Assessment 

is made to secure the payment of such Assessment, together 

with interest, costs and reasonable attorneys' fees, and 

shall bind his heirs, successors in interest, devisees, 

personal re~resentatives and assigns. The priority of all 

such liens on each Lot shall be an inverse order, so that 

upon t..~e :oreclosure of the lien of any particular charge an 

any Lot, any such sale of an interest in a Lot pursuant to 

such foreclosure will be made subject to all liens securi~g 

the charges on such Lot for preceding periods of time. This 

persa~al obligation of each Owner cannot be avoided by 

abandonment of a Lot or by an offer to waive use of the 

Ccmrnon Areas. Ne dimir.utian or abatement of Assessments 

shall be claimed or allowed for ir.ccnvenience or discc:n:~r~ 

cc:r.::ion Areas or frc::i any action taken to comply wit:-: any 
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law, ordi:1ance or order oi a gove.:::::-1..-::ental authority. 

3.2 Pu=~ose of Assessme:1ts. ~he Assessments levied ty 

t.~e s~ard of Directors on behal.: of the Association shall be 

used exclusively to promote t.."'l.e heal th, safety and wel.:a=e 

of the owners and thei= e::;;,loyees and for the ope:::ation, 

replacement, improvement and maintenance of the Co::unon A.:::eas 

and Exterio::: Surface Maintenance Areas. All Assessments 

must be used solely fo= t.he co..:..~on ~enefit of all of the 

Owne.:::s for purposes aut..~o=ized by this Declaration, as it 

may be amended from time to ti~e. Disbursements from the 

maintenance fund of the Association shall be made by ~e 

Board, as agent of the o~-ners, for such pu=-9oses as may be 

necessary for the discharge of its responsibilities herein 

and in the Articles of the Association, for the co~.:::on 

benefit of all of the Owners. Nothing in this Declaration 

shall be construed in such a way as to limit the right of 

t..~e Board to use any Corr~on Assessments to abate any annoyance 

or nuisance emanating from outside the physical bou::daries 

of the P=operties. 

3. 3 Dete~.ination of Co;n.-;-.o:: Assessr.1ents. The Boa=::. of 

Di:::ectors shall authorize and levy t...~e amount of the . annual 

Commo:1 Assessr.ie:1.t upon eac.::i O·..rner ar.d sue:: Owner's Lot, as 

provided herein, by majority vote cf the Board. The i:1.itial 

Cor.~on Assessment shall com.~er.ce on t.::ie first day of <:..~e 

calendar mont.::i fellowing the first Close of Escrow fc= t.::ie 

sale cf a Lot. Common Assessme~ts shall be bor:1.e pro;o=tion

ately by t.::ie Owners in t..~e same proportion that the total 

gross square footage floor area of the building whic:: is er 

may be constructed on each Owner's Lot bears to the total 

gross square footage floor area of all structures whic~ ~ay 

be constructed en the Prc;erties. as sue:: proport~cns are 

a::y adci tional sq.:.are footage !"leer area is ccr:.str·..icted on 
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any Lot wi~~ the ap;:=oval of the Architect~ral Com.~it.t.ee, if 

re~~ired pursuant to the ter~s hereof, then the Common 

Assessments shall be acj~sted by the Board to account for 

the increased total gross square footage floor area of the 

building on such Lot. Unless anc until so modified, t~: 

proportions of the total Association budget for Assessment 

purposes shall be conclusi·Jely pres'l!med for all pur;:oses to 

be as set. forth in Ex!':.i!:i": "A". Written notice of the 

annual Com.~on Assessments shall be sent to every Member. 

Wit!':.out first receiving the approval of the Me~~ers, the 

Board may increase the anr.ual Com.men Assessment against each 

Member and such Me~.ber's Lot in any fiscal year by an amount 

not in excess of twenty-five percent (25%) of the annual 

Common Assessment levied in the preceding fiscal year. Any 

such increase in excess of twenty:five percent (25%) shall 

require the prior approval of a majority of the voting power 

of both classes of Membership of the Association. The 

omission by the Board to fix the Com,-:-.cn Assessments prcvided 

for here~n~er before the ex~iraticn of any Association 

fiscal yea:::-, for that o::::- the next year, shall not be dee~ed 

a waiver or modi!icaticn in any respect of the provisior.s of 

this Declaration, or a .release o! the Owner fro~ the obliga

tion to pay the Assessments, or any installment thereof for 

that or any subsequent yea.r, but the Cor::.~on Assessment f:xed 

for the .p::::-eceding year shall cor.t:nue ur.t:l a ne•,.; Cor.w~on 

Assessment is fixed. 

3.4 Pavment of Assess~ents. Each Membe.r shall pay to 

the Board of Directors his annual Common Assessment in equal 

monthly installments in advance, or at such frequency and in 

such amounts as may be he.reafte.r established by the Board of 

Directors. Declarant s~all pay its pro .rata sha.re 0£ the 

assessment of whi=h Decla.rar.t is the Owr.er. At :.he end of 
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any fiscal year of the Association, the Board by majority 

vote may deter.:iine that all excess funds derived f=cm Cor..::ion 

Assessments may be returr.ed to the Me~~ers proportionately, 

or may be ret.3.ined by t.":.e Association ar.d used to red-.ice t::e 

fellowing year's Common Assessments. In the event of any 

voluntary or involuntary conveyance of an interest in a Lot, 

the new Owner ("Purchaser") shall be jointly and severally 

liat:le with the previous Owne:::- ("Seller") for all unpaid 

ir.stallrnents of Co~.:::on Assessments levied against such Lot 

up to the date of close of escrow of the conveyance, wit::out 

prejudice to the right oft.he Purchaser to collect from the 

Seller therefor. However, any such Pu:::-=haser shall be 

entitled to a statement from the Board of'Directors setting 

fort.~ the amount of the unpaid Assessme:1ts -against suc.h Lot; 

and such Purchase:::- shall not be liable for, nor shall the 

inte:::-est conveyed be liable for any unpaid Assessments 

levied by the Board of Directors against the Seller in 

excess of the amount set fort.h in the statement; provided, 

however, that the Purchaser shall be personally liable fo:::-

any and all installments of Assessments and other ch~rges 

becoming due after close of esc:::-ow for the conveyance. 

Notwi~~standing the foregoing, any Mortgagee fo= value who 

obtains an interest in a Lot pu:::-suant to the re~edies p=cv~ded 

in the Mortgage or fo:::-eclosu:::-e of the Mortgage, shall not be 

liable fc= unpaid Assessments o:::- cha=ges against t~e mo=t;aged 

Lot which acc=ue prior to the time such Mc=tgagee ac:;'-li=es 

title to such interest; provided, however, sue~ transfer of 

title shall not relieve such ~ct from clai~s for a pro rata 

share of Assess~ents or charges res-.ilting from a reallocation 

of delinquent Assessments to all Lots, including t..~e mortgaged 

Lot. 

Board cf Directors shall deter::iir.e that the total Ccw~cn 
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Assess~ent charges fer the current Association fiscal year 

. 1 1 b f are, or wi __ ecome~ or any reason, inadequate to meet all 

those Common Expenses for whic~ Cc:nmcn Assessments are 

levied, it s~all in:nediately deter~ine the approxi~ate 

ar:iount of such inadequacy. The Board of Directors, by a 

majority vote, shall have the authority to levy at any ti~e 

a supplemental Common Assessment reflecting a revision of 

t.~e total charges to be assessed against each Me~~er anc the 

Me:.tber's Lot, which charge shall not exceed: (a) t•,,en ty- five 

percent (25%) of the then current Ccr...~on Assessment, if the 

current Common Assessment has been previously ap~roved ~ya 

majority of the voting power of bot..~ classes of Me~bership 

of the Association; or (b) if the current.Common Assessment 

has not been so approved, twenty-five percent {25%) of the 

previous year's Common Assessment. To the extent that any 

supplemental Common Assessment or the aggregate of any 

supplemental Common Assessments in any fiscal year of the 

Association exceeds the foregoing, such excess shall recuire 

the prior approval, by vote or written consent, of a majority 

of the voti~g power of the Association. Written notice of 

supplemental Common Assessments levied by t..1:.e Association 

t::.=ough the Board of Direc-:ors shall be given to all Me::-.be:::s 

not less th~n thirty (30) days prio::: to t!"!e date such supple

mental Common Assessment is payable. 

3.6 Exe~,;::<:ion from P:::vmen':: of Cc:r.non Assess;;'lents. Any 

Owner of a Let which does ~ot include a completed Imp=ove~ent 

fo= which a Ce:::tificate of Oc::upanc:t or its eq--1i valent has 

been issued on the date the ini~ial Com.~on Assessment shall 

be levied pursuant to Section 3.3 aJ:::cve, shall be exe~pt 

f=om the payment of such portion of any Ccr:ur.on Assessment 

which is for the pu.:-pose of de!=ayi~g expe~ses ar.d rese~.tes 

Improve!lle:-:.::.. 
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oft.he Cc~~on Assessment att=ibutable tot.he existence and 

use of such Imp=ove~ent shall be determined by the Board and 

it may incl.·Jde, wi t..~out lir..i tation. expenses related to 

maintenance of Exterior Surface Maintenance Areas, refuse 

disposal and common utilities supplied to such Irnp=ove:nent:.s. 

Any such exemption from the paY7nent of common Assessments 

shall be in effect only until the date a notice of completion 

of the Improvement has been Recorded or the date which is 

one hund=ed eighty (180) days after t_~e issuance of a build

ing permit for the Improvement, whichever first occurs. In 

the event such date is other than the first day of the 

month, Cor.~cn Assessments for such partial month shall be 

prorated. All portions of the Properties·subject to any 

easerr.ent or ot.~er interests dedicated and accepted by the 

county or other local authority and devoted to public use 

and all of the Common Areas shall be exempt from the Assess

ments, charges and liens created herein. 

3.7 Ca~ital Irr.orcvement Assessments. Should the Soard 

of Di=ecto=s deter~i~e the need fo= a capital Imp=cvement or 

replacement expenditure on an:-/ of the Common Areas or any 

other property for the direct benefit of the Properties, tt.e 

cost of which (when added to any prior Capital Imp=ovement 

Assessments for the then current fiscal yea=) is in excess 

of five percent (5%) of the budgeted gross expenses of the 

Association for its current fiscal year, t_~en a vote of at 

least a majcrity of the voting power of each class of- Merr.::ers 

shall be required to approve and render effective a Capital 

Improvement Assessment levied by the Board of Di=ectc=s to 

cove= the cost of such expenditure. Capital Improvement 

Assess~ents shall be due and payable by all Owners in sue~ 

install~en~s and duri~; sue~ period or per~ods as t.~e Saari 

sha.:.2. desig:ia.7.e. 
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3.8 Soecial Assessments. The Board shall levy a 

Special Assessment ~gainst any owner whose failure to co~~ly 

~it..~ this Declaration or whose negligent act or =mission or 

the negligent act or omission of his employees, patrons. 

invitees, guests or tenants results in the expenditures of 

moneys by the Association in performing its function under 

this Declaration, in an amount equal to such expenditures 

plus interest and other charges thereon, as provided for in 

this Declaration. Such Soecial Assessments shall be for the 

purpose of-reimbursing the Association for such expenditures 

and shall be due and payable by such Cwner to t..~e Association 

when levied. 

3.9 Reconstr~ction Assessments. Re~onstruction Assess-

ments shall be levied by the Board under such circumstan=es, 

and in such amounts and shall be payable pursuant to the 

terms of Section 11.l hereof. 

3.10 A~Jlual Reoort and Budcet. Not less than sixty 

(60) days before t~e begir..ning of each fiscal year of the 

Association. the Board of Directors shall ~repare and dis

tribute to all Me~~ers a proforma operating statement 

(budget) for such fiscal year, which shall include, wit!:cut 

lirnitaticn, a reasonable prevision for contingencies and 

reserves for infre~~ently recurring expenditures. 

ccn~ingency or reserve func~ shall be deemed ccr.clusively to 

be savings of the Owners held for their benefit . Not later 

than one hundred twenty (120) days after the close of the 

Association's fiscal year, the Board of Directcrs shall 

prep~re and distribute to the Members of the Association an 

annual report including a talance sheet, an income statement 

reflecting the total inccme and Common Expenses of the 

statement o!: the place ·.:he:-e t::e names ar.::::. ac:::!.::-esses of t!:e 

current Me~bers of the Asscciation may be four.d ar.d any 
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information required to be =eported under Section 8322 cf 

the California Co:-;:~rations Code. Ordinarily the annual 

re~crt =eferred ~= above stall be prepared by an independent 

accountant, as a Com.~on Expense, for any fiscal year in 

which the gross income of the Association exceeds Seventy-Fi·:e 

Thousand Dollars (S75,000). If the annual report is not 

prepared by an independent accountant, it shall be acco~panied 

by ~~e certificate of an authorized officer of the Association 

stating that the statements were prepared without audit fro~ 

the books and reco=ds of t..~e Association. 

ARTICLE IV 

NO!,!PAY:~!-lT OF ASS!::SSM!::;ITS 

4.1 Delinauenc?. Any installment of an Assessment 

provided for in this Declaration shall become delinquent if 

not paid on the due date established by the Board of Directors. 

With respect to each installment of an Assessment not paid 

within ten (10) days after its due date, the Board of Directo=s 

may, at its election, require the delinquent Owner to pay a 

late charge of ten percent (10%) of the anount of the deli~

quent installment, together wit~ interest at the maxi~= 

rate permitted by law on such delinquent sums, calculated 

frcm the date of delinquency to and including t.he date full 

payment is received by the Association. If any install~ent 

of an Assess ment is net. paid wi":..~in thirty (30) days after 

its due date, the Board may mail a notice ("Not.ice of Assess

ment") to the Owne= and to the first Mortgagee of such c· ... ner 

if su~h Mortgagee has filed with the Board a request fer 

such notice, and cause a copy cf such Notice of Assessment 

to be Recorded. The Notice of Assessment shall: (a) state 

the amount of such delinquent Assessment or installment, as 

the case may be. and ether aut~ori:ed charges and interest, 

inc!uding the cost of pre~arin; and Reccr=ing such ~ct~ce cf 

Assessment, t~e ex~enses of collection in connection wit~ 
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any delinqi~ent i~stall~e~ts and =easonable att~rneys' fees; 

(b) describe t.~e Lot against which ~.he same has been assessed: 

(c) sta~e t.::e name of t.t.e Cwner ':..~ereof, and the name and 

address of the Association; (d} state the acticn requi=ed to 

cure the delinquency; (e) specify a date, not less than 

thi=ty (30} days from the date t.~e Notice of Assessment is 

mailed to the Owr.er, by which such delinquency must be 

cured; (f) specify that failure to cure the delinquency on 

or before the date specified in t.~e Notice of Assessment may 

result in acceleration of the balance of the installments of 

t.~e Assessments payable for the then current fiscal year and 

sale of t.~e owner's Lot; and (g) state that such Owr.er shall 

have the right to cure the delinquency after any such acceler-

ation pursuant to the terns of California Civil Code Section 

2924c, as the same may be amended_from time to time. Such 

Notice of Assessment shall be sig:ied by an authorized repre-

sentative of the Association, and shall create a lien against 

t.~e Lot upon its Recordation. If the delinquent Assessment 

installment(s} and any charges thereo~ are not paid in full 

on or before the date specified in the Notice of Assess~ent, 

tr.e Board, at its option, may declare all of the unpaid 

balance of the Assessments for the then current fiscal year 

to be i:nmediately due and payable •..;i t:,.out furtl::er demand, 

subject to the Owner's right to cu=e, and may enforce the 

collection of such delinquent Assessment and accelerated 

installments and all charges thereon in any manner authori=ed 

by law and this Declaration. 

4.2 Er.fo~cernP.nt of Li~ns. 

(a) Prioritv of Liens. All sums assessed in 

accordance with the provisions of this Declaration shall 

ccnsti~~te a lien on t~e Lot pr:o~ ar.d SU?ericr t~ all ot~e= 

liens, except: 
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(i) such taxes, tends, assess~er.ts and 

othe.:::- levies whic::, . ::iy law, would be supe.?:i:::.:::- t~e::::et::i; and 

(ii) the lien er charge of any Mort;age of 

record made in good faith and fo.:::- value and Recorded prio= 

to t.~e date on which the Notice of Assessment is Reccrced, 

subject to the provisions of Section 3.4 and Article XII of 

this o·eclaration. 

(b) Dutv and Authoritv of Board. The Board ~ay 

com.~ence any procec~re for collection, upon its own decision 

and it must so p.:::-oceed upon the written request t~e.:::-efor 

signed by any five (5) Owners, after the expiration of at 

least thirty (30) days f.:::-om the date on which the Notice of 

Assessment was Rec::irded, provided t..~at at·least ten (10) 

days have expired since a copy of the Notice of Assessment 

was mailed to the Owner affected thereby, and subject to the 

provisions of Section 4.1 in the event that the Board accel

erates the due date of any Assessment installments. It 

shall be the duty of the Boa.!:'d of Directors to enforce the 

collection of any amounts due under this Declaration by 

means of an .action at law against the Owner personally 

obligated to pay t..~e same, or foreclosure of its lien against 

the Lot of such owner by apprcpriate acticn in court, or as 

provided in Section 4.2(c) he.:::-eof. In any action by the 

Board to foreclose the Associaticn's lien against a Lot ~~e 

Owne.:::- of such Lot shall be required to pay a reascnacle 

rental fer the Lot and the plaintiff in such fore~losure 

action shall be entitled to the appointment of a receive.:: to 

collect the same. Suit to recover a money judg:-:ient against 

an Owner for unpaid Assessments shall be maintainable wit~out 

foreclcsing or waiving the lien securing the s~~e; p.::cvided, 

however, such suit shall not constitute an af!i.::~aticn of 

the adeqs~acy of ~c'"ey dana~es. All re~edies p.::ov:ded for 

herein or at law er in equity shall be cumulative and not 
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exclusi'le. Any =ecc·:ery resul ti~g fr=m a suit in law or 

equity initiated pursuant to this section may include reason

able attor~eys' fees as fixed by the court. 

Eac::. 

owner by acceptance of a deed to a Lot, whether or not it 

shall be so expressed therein, is deemed to appoint the 

Association as trustee to enforce and _to foreclose its 

Assessment lien by private power of sale as provi~ed in 

Division 3, Part 4, Title 14, Chapter 2, Article 1 of t..~e 

Ci-:il Code of t!"'.e State of California and fur"tr:er grants to 

the Board on behalf of t..~e Association the authority and 

power to sell the Lot of such defaulting Owner, or any part 

thereof, to satisfy said lien, and actual·expenses, costs, 

attorneys' fees and such ot.~er fees as may be allowed by 

law, or as may be prevailing at the ti~e the sale is conducted, 

for lawful money cf the United States to the highest bidder. 

The Board as trustee for the remaining Owners, or any otter 

Owner, may purchase at said sale. Such sale shall be conductec 

in accordance with the provisions of the California Civil 

Code applicable to the exe!:'cise of powers of sale in Mor-:;ac;es, 

or in any manner permitted by law. 

4.3 Satisfaction of Assess~ent. Upon payme!"lt ~o 

the Associaticn of the full amount claimed in the Nctice of 

Assess~ent, or other satisrac"':ion t.,ereof, the Soard of 

Directors shall cause to be Recorded a notice stat~~g the 

satisfac"t.icn and release of such amount claimed ("!1atice of 

Release"). The Board of Directcrs may demand and receive 

from the applicable Owner a reasonable charge for the prepara

tion and Reccrdaticn of such Notice of Release befcre Recordi~; 

the same. Any purchaser er encumbrancer, who has acted in 

good fait~ and extended value, may rely upon sue~ Notice of 

Release, as conclusive evidence of the full satisfaction of 

the su~s stated in the Notice of Assessment. 
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5. l E as e!Il"'!1t.s. 

(a) Access. Declarant expressly reserves for 

itself and its successors and assigns and hereby grants to 

each C\.ffier and the Association reciprocal nonexclusive, 

appurte!1ant easements over all of the Common Areas and the 

individual Lots, for access, ingress and egress. such 

easements may be used by Declarant,. its successors, and 

assigns, the Association and all Owners, their guests, 

tenants and invitees, transacting business on or temporarily 

visiting the Properties, for walkways, vehicular access, 

ingress and egress, parking, drainage and'such other pur,:cses 

reasonably necessary for t.~e use and enjoyment of a Lot, 

subject to the following: (i) the.provisions of this Declar

ation, the Articles and the By-Laws (as the same may from 

time to time be adopted and amended) governing use and 

enjoyment t..~ereof; (ii) the easements reserved and granted 

herein and as shown on and in accordance with the Map; (iii) 

the right of the Association to grant easements and rights

of-way over the Common Areas to any person including any 

public agency, authcrity , or utility, or any assessment, 

maintenance or other special district. 

(b) Maintenance and Re~air. Declarant expressly 

reser?es for itself acd its successors and assig~s and for 

the benefit of the Association and all agents, officers and 

employees of tt.e Association and hereby grants to t..~e Associa

tior. nonexclusive, appurtenant easements over the Common 

Areas and the Lots as necessary to maintain and repair the 

Ccrr.mon Areas and the Exterior surface Maintenance Areas and 

to per:or~ all ot.::er tasks in accordance wit..~ the provisions 

of th:s Declarat~cn. Sue~ easements sha:~ be est~tlshed and 

used so as not to unreasonably interfere with the use and 
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enjoyment !:y the c· ... ners of :.hei= Lots. 

(c) Utilit~•s. Declarant expressly reserves for 

itself and its successors and assigns and for the benefit of 

t..he Owners and t.~e Association, and hereby grants to the 

Owners and the Association, reciprocal appurtenant ease~ents 

over the Lots and t..~e Common Areas for installation, operation, 

re~lacement and maintenance of drainage facilities, utility 

services ar.d late::-als incl -.iding wi t..\;out limitation utili 't"/ 

lines, pipes, wires and conduits, sewer and drainage pipes 

se:::-:ing the indi 7id"..!al Lots as necessary in accordance wi -ch 

the location of the utilities as initially installed or in 

accordance with alterations as approved by the Architect~ral 

ccir.rni ttee. All such easements shall at all times be open 

and accessible to public and quasi-public utility cor:;ora~ions, 

and other persons erecting, constructing and servicing such 

utilities and quasi-utilities and to Declarant, its successors 

and assigns. Declarant expressly reserves for itself ar.d 

its successors and assigns the right to grant additional 

easements and rights-of-way over the Properties to utili :.:,· 

companies and public agencies, as necessary, for the prc~er 

development and dispcsal of the Properties. 

Declarant hereby reser~es for 

itself, its successors ar.d assigns. and grants to t.~e Associ

ation and cwners of contiguous Lots, reciprocal ease~ents 

appurtenar.t to each of the Lots over the Lots and the Cc~=cn 

Areas for t.~e purposes of: (a) accommodating any encroac::..-:-.ent 

of any portion of the Improvements thereon due to engineering 

errors, errors in original construction, settlement or 

shifting of Improvements, or any other similar cause; and 

(b) maintaining t..he same and accommodating authorized ccn

str~ction. reconstruction and repair of Improvements er any 

portion t!Jereof; provic:.ed, however. in no event shall a 

valid ease~.ent for encrcac:-_-:-.ent ::e c:::eated in favor of an 
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Owner or a~ners if said encr~ac::.~ent occurred duet~ the 

willful misc=nduct of said C~ner or Owners. 

Declarant hereby reser~es 

for itself and its successors and assigns and grants to t~e 

Owners nonexclusive easements appurtenant for vehicular 

traffic over all private Streets within the Properties. 

( f) General. Each of the easements provided fc:.r 

in t.~is Dec:aration shall be deemed to be established u~c~ 

the Recoriation of this Declaration, and shall thencefort~ 

be deemed to be covenants running with the land for the use 

and benefit of the Lots and the Cor:t.~on Areas, as t.~e case 

may be, superior to all other encumbrances applied against 

or in favor of any portion of the Properties. Except as 

otherwise provided herein, any conveyance of any such easement 

unaccompanied by a like conveyance of a corresponding interest 

in a Lot shall be void. Notwithstanding anything herein 

expressly or impliedly to the contrary, this Declaration 

shall be si.:.bject to all easements heretofore or hereafter 

granted by Declarant or its successors or assi~s :or the 

installation, repair and maintenance of public se.!:"'rices and 

ut:.lities that are necessary for the de•,elopment and ·operaticn 

of the Properties, including with=ut limitatic~ sanitary 

se~er, water and drainage syste~s. 

5.2 Richt of En~=~- The 3oard of Directors, the 

Architect::.ral Committee, Declarant and their authcrized 

agents, representatives, assignees and em;,loyees shal·l ha·;e 

the right to enter upon any Lot as necessary in connection 

with constru~tion. maintenance or emergency repair for the 

benefit of the Common Areas or the Owners in co~.:non, and 

shall not be dee!!led guilty of or liable for trespass by 

reason of such entry. 

constr::.ed to impos-= a!".y ob;..igation upon ':be Asscciation, the 

Board, the Committee or Declarant to maintain or repair any 
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por~ion of any Lot which is ta be maintained or repaired by 

manner limit t.':e ri ,;:-!t of any Cwner to tl:e excl us i·,e occ::;: ar:.c:,· 

ar.d cont.=ol o,·er his Lot. Eowe•,e:::-, each owne:::- shall permit 

access to his Lot by any person autl:orized by the Board of 

Directors, t.::.e corr.ni ":.tee, or Declarant as reasonably necessarj•, 

such as in case of any emergency originating on or t.'::::-eatening 

such Lot, whether er not such Owner is present. 

ART:CLE VI 

REPAIR AND MAl~lTENrliCE 

6.1 ReDair and Maintenance Dut.ies of tl:e Associati~n. 

The Association shall maintain, repair, replace, res~rface 

and make necessary improvements to the common Areas and the 

Exterior Sur:ace Maintenance Areas, or shall contract for 

such maintenance, repair and impr~vements, to assure the 

maintenance of the Common Areas and the Exterior Surface 

Maintenance Areas in a good, sanitary and attractive co~dition. 

Such maintenance, repairs and improvements shall include, 

without limitation: maintenance and replacement of shrubs, 

trees, vegetation, irrigation systems and other lar.dscapin; 

Improvements located on the Ccr.mion Areas; repai= and mainte

nance of all mecr.anical and elect.=ical equipment in t~e 

Cc:ru:ion Areas; repair, reconst=uct.ion, replacement and mai~t.e

nance of all St=eets, parki~g areas, walks and ot~er means 

of ing=ess and eg=ess wit.hi~ the Properties; exterior mai::t.e

nance ( incl'.lding painting), repai= and replace~e::t. cf t:...-ie 

Exterior Su=~ace Maintenance Areas; repair and mai::tenance 

of storm drain and sanitary sewer lines (excludi::; the 10 

inch sanitary sewer line and manhole referred to in Section 

14.11 belcw), domestic water lines (excluding t.~at portion 

up to and :::cl:.:::..:.::c; t.he .;ater meters), elec-:.=ic ~owe:- se.!:"'::.::e 

lines ( excl '.lding t.'.at po:--:.ion of such :'..:.::-es frcr:i t~e bounc.ar;' 
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line of the Properties up to and including the secondary 

splice bc~es) and fire protection lines in the Ccr.~on Areas 

and or. Lets; and reconstruction. replacement or refinishing 

of any Improvements or portion t.~ereof located u;on the 

Cor..rnon Areas. All such maintenance, repairs and improve

ments to the Common Areas and the Exterior Surface Maintenance 

Areas shall be deemed Cor..rnon Expenses. All work perfor.::ed 

by the Association, the per!or:nance of which is the respon

sibility of an Owner, shall be charged to such Owner as a 

Special Assessment, as herein provided. The Association may 

contract fer an annual inspection of the reef of each builcing 

on a Lot. Any repairs indicated by such inspection shall be 

accomplished by the Owner concerned under·section 6.2 hereof. 

6.2 Renair and Mainte?;ance Duties of Owners. Subject 

to the duty of the Association to provide for the maintenance 

and repair of the Exterior Surface Maintenance Areas, each 

Owner shall maintain, repair, replace, reconstruct, refinish 

and restore or cause to be so maintained, repaired , replaced, 

reccnstr~cted, refinished and restored, at his sole cost and 

expense, the building~. str~ctures and other I~provements on 

his Lot, including without limitation the roof as provided 

in Section 6.1 above, in a clean, sanitary anc attractive 

condition, subject to the ccr:.trol and approval of the Archi

tectural Co~..'!littee. It shall further be the duty of each 

Owner to pay when due all char-:;es for all util.:. ty ser:ices 

which are separately metered to his Lot, unless t::e Associa-

tion is paying fer such services. Each Owner shall pay all 

costs for trash collection and removal in the event tr.at the 

Association has not contracted for common trash collection 

and removal. 

6.3 Scecial Pa~ers o! Asscciaticr:.. Without in any way 

limiting the generality o f the foregoing, if the Eoard 
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the respons~bility of an C~ner, is in need of maintenance, 

of any pr::·.11.sicn of this Declaraticn, t.'1en t::e Board shall 

give written notice to such Owner of such condition or 

violation. Unless t.'1e Board has approved in writing correc-

tive plans proposed by the Owner to remedy the condition 

ccmplained of within such period of time as may be deter~ined 

reasonable by t.':e Ecard, and such corrective work so approved 

is completed thereafter within the time allot~ed by the 

Board, the Board shall undertake to remedy such condition or 

violation, and the cost t.~ereof shall be charged to tte 

Owner and his Lot. such cost shall be deemed a Special 

Assessment of such Owner and his ownership Interest, and 

subject to levy, enforcement and collection by the Board of 

Directors in accordance with the Assessment lien procedure 

provided for in this Declaration. 

ARTICLE VII 

CCMI10N AREAS 

7.1 Association Control. The Association shall have 

fee title to the Common Areas, and an easement over t..'1e Lots 

in order to perform its duties hereunder. suer: title and 

easement shall include, without limitation, the following 

appurtenant rights and duties: 

(a) The right of the Association to reasona~ly 

limit the nur:-~er of guests, patrons and invi~ees of o~ners 

using the Common Areas. 

(b) The right of the Association to establish 

uniform rules and regulations pertaining to the use of the 

Common Areas, including, but not limited to, the right and 

obligation of the Association to enforce all parking restric

tions wit~in the Common Areas. 

(c) The right of t~e Association, in acc=rdar.ce 

with the Articles, By-Laws and this Declaration and with the 
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eac:: class of Me!!"be~s. to bo==ow r:.oney fo:: t::.e pur;:::ose of 

i:npr:::·1ing the Common A.I:eas and fac:.:.i "':ies and ::.;:: aid t.':e.::e-::::. 

and to 1110r':gage, pledge, deed in tr".Jst, or hypo-:hecate any 

or all. of its real or personal prcpe!:'t::z• as secur::.ty for 

money borrowed or debts incurred, provided t..~at t::.e ri;htz 

of any such Mortgagee shall be subordinated to the rights o: 

the o·..mers and the Declarant. 

( d) The right of the Association to suspen-::. an::z· 

Owner's vot::..::g r::.g:·.-ts for any period during whic::. any Assess

ment agains"': the Owner and his Lot remains unpaid and deli;::

quer.t or for any period su=h Owner is in violation of this 

Declaration or the By-laws or for any single infraction of 

the published rules and regulations of the Association; 

provided that any suspension of such voting rights shall be 

made only by the Board of Directors, after notice and an 

opportunity for a hearing as provided in the By-Laws, and 

for such period of time as specified in the By-Laws. 

(e) The right of the Association to dedicate, 

release, alienate or transfer any portion of the Common 

Areas to any public agency, authority, utility or other 

Person for such purposes ar.d subject to such conditions as 

may be agreed to by the Members. No such dedication, rele:se , 

alienation or transfer shall be effective, unless an inst=::..7.ent 

signed by Me~bers entitled to cast at least a maJority of 

the voting power of the Association, agreeing to such dedica

tion, release, alienation or transfer has been Recorded. 

(fl The right of Declarant (and its sales agents, 

customers and representatives) to the non-exclusive use of 

the Col!Ullon Areas wit~out charge, for sales, display, access. 

ingress, egress and exhibit purposes. 

(g) Su;:iject to Declarant's ap;:=:::•,al n.ghts sta:.ed 

in Section 9.2(a) below, the ri~ht of the Associaticn (by 
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action of t~e Board) to ccnst=~=~. reccnst~Jct, replace or 

refinish any Improvement or portion thereof upon t~e Ccr.:.1on 

Areas, i~ accc==ance with tne ori~~nal design, finish c= 

standard of constn.lc~on of such Improvement, or of the 

other Improvements within the Prope~ties, as the case may 

be; or in accordance with such other design, finish or 

standard of construction as approved by the vote or written 

consent of owners holding a majority of the voting power of 

each class of Members of the Association . 

(h) The right of tr.e Association to replace 

destroyed trees or other vegetation and plant trees, shr•.:.bs 

and ground cover upon any portion of the common Areas. 

(il The right of the Association to grant anj 

convey to any Person easements, licenses for use and rights 

of way in, on, over or under any of the Common Areas, upon 

the affirmative vote or written consent of two-thirds (2/3) 

of each class of its voting Members. 

7.2 Recrulaticn of Parkina. The Association, through 

its officers, committees and agents is hereby empowered to 

establish "parking" and "no parking" areas within the cc:r..rr.on 

Areas in accordance with the Master Declaration, section 

22653 of the California Vehicle Code, or any similar statute 

hereafter enacted. and to enforce such pa=king limi~aticns 

by all means lawful for such enforcement on city streets , 

including the removal of any violating vehicles and t..~e 

imposition of a fine on the responsible Owner by those so 

empowered. 

7.3 Waiver of Use. No Owner may exempt himself from 

personal liability for Assessments duly levied by the Associa

tion, nor release his Lot from the liens and charges hereof, 

by waiver of t.~e use and enjoyment of t~e Common Areas or by 

abando~~ent of his Lot. 

-33-



-

7.4 Taxes and Assessments. Eac:i. owner shall execu~e 

such inst=~ments and take such action as may reasonably be 

s~e~ified by t.'le Association to obtain a separate =eal 

estate assess.nent and ta~ assessment of each Lot. If any 

taxes or assessments may, in the opinion of the Association, 

nevertteless be a lien on t.he Com.~on Areas, or any part 

t.'lereof, they may be paid by the Association and each Owner 

shall be obligated to pay or to reimburse the Association 

upon demand for the taxes and assessments assessed by the 

Cour.ty Assessor or other taxing aut.'lori ty, as t.he case may 

be, against the Common Areas and attributable to such Owner's 

Lot. The Association may levy a Special Assessment against 

such 0\,/Tler and his Lot for any of such taxes and assessments 

paid by the Association, which Special Assessment shall be 

subject to enforcement and collection by the Board in accor

dance with the Assessment lien procedure provided for in 

this Dec!aration. As used herein the ter:n "assessment" 

shall mean and include, but shall not be limited to, assess

ments for public improvements or benefit. 

7.5 Restriction on Severabilitv of Common Areas. The 

interest of each Owner in the use and benefit oft.he ·cor..:non 

Areas shall be appurtenant to the Lot owned by said Owne=, 

and shall not be sold, conveyed or other~ise transfer=ed by 

said Owne= separately from the Lot. Any sale, transfer or 

conveyance of a Lot shall operate to transfe= the appur

tenant right to use said Ccmmon Areas without the requirement 

of express reference thereto, and the transferee shall 

thereupon be permitted the use and benefit of said Common 

Areas. There shall be no Judicial partition of the Comr.:on 

Areas or any part thereof, and each Owner, whet~er by deed, 

gif~. devise, or operat~on of law for their own benef~t and 

fo:: the benefit of all ctr.er cwne.::s spec::.fical!.y 1,.1ai.ves and 

abandons all rights, interests and causes of action for a 
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judicial partition of any o'w!lership i~terest i~ t..~e Cor..mon 

Areas and c.ces ft:.:::-ther covenant that. no action for such 

judicial parti~~on shall be instituted, prcsect:.ted or reduced 

to judgment. 

ARTICLE VII I 

USE RESTR!C~:ONS 

Subject to the exemption for Declarant set fort.~ in 

this Declaration, all of the Properties shall be held, used 

and enjoyed subject to t..~e following limitations and rest:::-ic

tions: 

8.1 Pe::::nitted Uses. The Properties shall be used fer 

adr:!inistrative, business and professional office pur,Joses 

only, except for the Common Areas, on which there may be 

placed landscapi~g, parking areas, and private Streets. All 

permitted uses shall be performed and carried out in such a 

manner so as to prevent unreasonable interference with the 

use and enjoyment of the Lots and Cammon Areas by other 

owners. 

8.2 Prohibited Uses. The following operations and 

uses are specifically prohibited: 

(a) Residential use of any type. 

(b) Trailer courts, mobile home parks and rec:::-ea-

tional vehicle campgrounds. 

(c) Hotels and motels. 

(d) Munitions-related storage activities. 

(e) Concrete bate~ plant. 

(f) Manufacturing activities. 

(g) Any use or operation prohibited by law. 

(h) Those use·s specifically prohibited in the 

Master Declaration during t_~e term thereof. 

(i) All operations and uses not specific3lly 

permitted ~y Section 8.1. 
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8.3 o~~er O~erations and Uses. Operations and uses 

that are not speci=;=ally per=nitted by t.~is Declaration may 

be per.:iit~ed in a speci~ic case it: (a) such operations or 

uses are consistent wit.~ applicable laws or regulations of 

the City of Santa Clara or such ot~er governmental entity 

then having jurisdiction thereof; and (b) written operational 

plans and speci=ications for such operations or uses, con

taining such infer.nation as may be requested by the Archi

tectural Committee, are submitted to and approved by the 

Architectural Committee, which approval shall be based upon 

analysis of the anticipated effect of such operations or 

uses upon other Lots, upon other real property in the vicinity 

of the Properties, and upon the occupants·thereof, but shall 

be in the sole discretion of the Architectural Cor:l..~ittee. 

8.4 Nuisances. No rubbish or debris of any kind shall 

be permitted to accumulate upon or adjacent to any Lot or 

the Common Areas other than normal acc'.llllulation and storage 

of trash in connection with a confined and reasonably prc~~t 

trash disposal or pick-up program. No noxious or offensive 

activity shall be carried on or upon any Lot or the Comrr.on 

Areas or any part of the Properties, nor shall anything be 

done ttereon which may be, or may become, an annoyance or 

nuisance to othe= Owners, or to Persons on adjace~t real 

property, or which shall in any way inter:ere with the quiet 

enjoyment of each of the Owners of his respective Lot, or 

which shall in any way increase the rate of insurance for 

any other Lot. 

8. S ~- No sign. ~ester, billboard or other ad•;er

tising of any kind shall be permitted on any portion of the 

Properties. except signs which are approved in writing by 

t.r.e Architectural Ccrn.~ittee. The si=e. content. location. 

design, c=lor, style and :llumination of all signs shall be 

speci=ically approved in writing by the Architectural Ccmnitte~ 
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in accordance with a sign program to be adopted by the 

Architectural Ccr...r:iittee. 

8.6 Drair.ace. T~ere shall be no inter:erence with the 

established drainage pattern and slcpe ratios over any 

portion of the Properties unless ade~ate provision is made 

for proper drainage and is approved by the Architectural 

Committee. For the purposes hereof, established drainage or 

slope means the drainage or slope which exists at the time 

of Close of Escrow for the sale of each Lot by Declarant, or 

that which is shown on any plans approved by the Architectural 

Committee. Each Owner shall be responsible for t.~e costs of 

making adeg,~ate provision for drainage in the event he 

changes the established drainage over his.Lot. 

8.7 Occucanc? Leases. This Declaration is intended to 

be binding upon any lessee or tenant of any Owner. In order 

to insure the binding effect on tenants and lessees, each 

O\.lT1er agrees, by acceptance of a deed to his Lot, not to 

rent, lease or sublease all or any portion of his Lot to any 

person, except pursuant to a written lease or rental agreement 

that: (a) expressly refers to this Declaration and contains 

a covenant by the lessee or tenant that he accepts the 

leasehold estate subject to this Declaration; and (b) contains 

either a covenant that the lessee or tenant agrees to per:or~ 

and comply with the restrictions herein, or provisions which 

per::iit the lessor to enter the leased premises and take such 

ot..,er actions as necessary to per:orm and comply with this 

Declaration. 

ART::::CLE IX 

ARC~!':'!::C:"R.AL AND LANDSCAPING PROVISIONS 

9.1 Architect~ral Committee. An Architect~ral co~.t.1ittee 

consist.in:; of three ( 3) members is hereby created ....,it.": ':!:e 

ri;hts and ~a~ers set forth in th~s Declaration. The initial 

me:r-.bers of the Committee shall be representati·,es appoint:d 
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by Declarant. For pu=poses of noti=es hereunder, the add=ess 

of each i.ni tial member is c/o Staf:ield Inte1:est, Inc., 

3375 Scott Boulevard, Suite ~38, Santa Clara, Califor~ia 

95051 which may be c~anged ~rem ti~e to time by the Com.r:iittee. 

cor..mittee me~~ers shall not be entitled to compensation for 

t..~ei.!:" services hereunder, but shall be entitled to reirr~urse

ment·from the Association for reasonable out-of-pocket 

expenses i.nc~r=ed by them in the per:crmance of any Arctitec

t~ral Com.~ittee !unction. Declarant shall have the right 

and power, but net the obligation, at all times to appoint 

or renove a majo1:ity of t.~e members of the Committee, or to 

fill any vacancy of such majority until the "turnover date" , 

which shall be the date on which all of tlie Lots subject to 

this Declaration have been sold by Declarant; provided, 

however, that Declarant may accelerate the turnover date by 

Recording a notice transferring Declarant's right of appoint

ment to the Board of Directors. Until the turnover date, 

the Board of Directors may appoint and remove one member of 

the Cor:irnittee. After the turnover date, the Board of Direct.:Jrs 

shall have the power to appoint and remove a majority of the 

members of t.~e Committee. After the turnover date, Declarant 

shall have the right, but not the obligation, to appoint a~~ 

remcve one member of the Cor...:nittee. Members of the Cor.J:littee 

appointed by Declarant pursuant to this Section 9.1 need not 

be Members of the Association. Any member of the Com.nittee 

appointed by the Board of Directors may not be a member of 

the Board at the time of appoint.~ent or at any time such 

Person is a member of the committee. Any member of the 

Architectural Com.~ittee may at any time resign from the 

Com."llittee upon written notice delivered to Declarant or to 

the Board of Di?:ect:Jrs, whichever then ::as t:he n.c;ht to appoi.::t 

the majori t~{ of t..'"'.e members. Vacancies on the Archi tect·.:.::-al 

Committee, however caused, shall be filled by the Declarant 
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or the Eoard of Dire~tors, whichever then has tr.e right to 

appoint "':..~e majority of the members. 
, 

9.2 Mec~anics of Ccer~t:on. 

{a} Reauired ~ccravals. Subject to t~e provi-

sicns of Article XII and Section 14.4 of this Declaration. 

no demolition, re~oval, construction, improvement, repair, 

excavation or other work which in any way alters tr,e exterior 

appearance of any Lot fro~ its natural or improved state 

existing on the date sue~ Lot was sold by Declarant to an 

Owner, shall be commenced, erected or maintained upon the 

Properties, until the plans and specifications shewing all 

elevations of any buildings including dimensions, materials 

and color schemes, the nature, kind, grading scheme, shape, 

height, materials and location of the same, and such additional 

infor~ation as the committee and Declarant may req~ire shall 

have been submitted to and approved in writing by t..~e Archi

tect~ral Committee and Declarant as to harmony of external 

design, color and location in relation to surrounding struc

tures on the Properties and topography; pro·.rided, however. 

that Declarant's approval rights pursuant to this Section 

9.2 shall apply only to substantial alterations, modifica

ticr.s or reconstruction of buildings in the r~operties 

af:ec~ing the structure or foundation of such buildings and 

then, in regard to any one Lot, only for so long as Declarant 

owns the Lot. Subject to the provisions of Article XII and 

Section 14.4 hereof, no trees, bushes, shrubs or landscaping 

Improvements shall be re~oved, replaced, planted or placed 

on any Lot until a =equest for the removal, or the ~lans and 

specifications for the species and placement thereof have 

been submitted to and approved in writing by the Architectural 

Ccr.i.mi ttee. The plans as sub~itted in regard to such landscap-

ing Improvements shall show in de~al.l t~e ~ro~osed elevations 

and locati~~s of such trees, bushes, shrubs er landscaping 
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Improvements including their location and elevation in 

relation to all other Lots in the Properties. The Committee 

sha::.l es-.:.=.blis:i reasonable procedures, including at the 

discretion cf the Committee r~les a~d regulations, for t.~e 

granting of the approvals herein required. The vote or 

written consent of any two (2) members of the Committee 

taken with or without a meeting shall constitute an act of 

the committee. 

(b) Prenaration and Submission of ~lans. All 

plans and specifications submitted to Declarant and/or the 

Architectural Comr.1i ttee pursuant to Section 9. 2 (a) abo·Je 

shall be prepared, as appropriate, by an architect, engineer 

or landscape designer or landscape architect, said person to 

be employed by and at the expense of the Owner making the 

application. Plans and resubmittals thereof shall be approved 

or disapproved by the later of: ten (10) days following 

approval thereof by declarant under the Master Declaration: 

or thirty (30) days after receipt by Declarant and the 

Cor..r.,ittee, and Declarant and the Committee shall use due 

diligence in responding to the applicant upon receipt of all 

necessary information. All approvals given by the Committee 

and Declarant shall be in writing. Failure of Declarant 

and/or the Commit~ee to respond to a submittal or resubmi~tal 

of plans within such period shall be deemed to be disapp=oval 

of the plans as submitted or resubmitted. Any review fee 

char;ed by declarant under the Master Declaration shall be 

paid by the Owner making the application. 

(=) Discretionarv Powers of the Committee. The 

Committee .and/or Declarant may withhold approval of plans 

and speci:ications submitted to it pursuant to this Section 

9.2 not only because o: noncompliance with any of the speci:ic 

ccnditions, covenants and restr~ctions contained in this 

Declaration or the Master Declaration, or failure to incl~de 
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infor.:iation and detail in such plans and specifications as 

may have been reaso~ably requested by the Committee or 

Declarant. but also by ·.ri::::-:.".!e of the :::easonable dissatisfac

tion of the Cc~J:1ittee or Dec:larant with the location of the 

st=ucture on the Let, the elevation, the color scheme, 

finish, design, proportions, architecture, shape, height, 

style, grading plan and appropriateness of the proposed 

structures or altered structures, the materials used therein, 

the planting, landscaping, size, height or locat~on of 

vegetation on the Lot, or because of the Committee's or 

Declarant's reasonable dissatisfaction with any or all other 

matters or things which, in the reasonable judgment of the 

Committee or Declarant, will render the proposed item of 

Improvement inharmonious or out of keeping with the general 

plan for Improvements of the Properties. 

(d) Proceedina with Work. Upon receipt of required 

approval from the Architectural Committee and Declarant 

pu:::suant to this Section 9.2, the Owner making the application 

shall, as soon as practicable, diligently proceed with the 

co:nmencement and completion of all con3truction, reconstruc

tion, refinishing , landscaping and alterations pu=suant to 

said app=oval; said commencement to be, in all cases, wi~hin 

one (1) year f:::om the date of such approval. If the Owne::: 

shall fail to comply with this Section 9.2(d), any approval 

given pursuant to t..~is Section 9.2 shall be deemed revoked 

unless the Architectural Committee and Declarant, if Declarant 

has approval rights in regard thereto, upon written request 

of the Owner made prior to the expirati~n of said one (1) 

year period, extends, in writing, the time for such commence

ment. No such extension shall be granted except upon a 

finding by the Architec~ural Committee and Declarant that 

there has been no change :n t~e circumstances upon which t..~e 

original approval was granted. 
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(e) Failure to Co~nlete Work. The Owner shall in 

any event co~plete the construction, reconstruction, refi~ish-

ing, landscapi~g or alteration of any such Improvement 

within one (1) year after cc::unencing construction thereof, 

except and fer so long as such completion is rendered i~~os

sible or ~ould result in great hardship to the Owner due to 

st=ikes, fires, national emergencies, natural calamities or 

other super-;ening forces beyond the control .of the Owner or 

his agents. If an Owner fails to comply with this Section 

9.2(e), such failure shall be treated as a failure to com~lete 

the Improvements in compliance with approved plans. 

(f) Violations. If, after plans and specifica

tions for Improvements have been approved; pursuant to this 

Section 9.2, by the Committee and Declarant. if Declarant 

has approval rights in regard thereto, any Improvements are 

altered, constructed, or maintained upon the Lot otherwise 

than as approved, such alteration, construction or mainte~ance 

shall be deemed to have bee~ undertaken without approval 

having been obtained as required by this Declaration. In 

the event any work requiring approval oursuant to the ter::i.s 

hereof, shall have been undertaken or shall be deemed to 

have been undertaken without such ap~roval, then the Co~~itt.ee 

or Declarant (if Declarant has approval rights in regard 

thereto) may elect to notify the Owner of such nonccmpliar:ce, 

specifying particulars of noncompliance, and to require the 

owner to remedy such noncompliance. If the Owner shall have 

failed to remedy such noncompliance within sixty (60) days 

following notice from the Committee or Declarant, as the 

case may be, the Commit.tee or Declarant may elect to notify 

the Board of Directors i~ writing of such failure. The 

Board shall then set a date. ir: accordance ·.1i t:i the ay-La.__s. 

on which a hearing before the Beard shall be held regardi~g 

the alleged ~onccmpliance. At the heari~g the Owner , 
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Declarant and/or the Committee and, in the Board's discre

tion , any intereste~ person may present infer.nation relevant 

to the question of the alleged nonco~pliance . After con

sidering all such information, t.~e Board shall deter:::ine 

whether there is a noncompliance and. if so, the nature 

thereof and the estimated cost of cor=ecting or removing t~e 

same. If a noncompliance exists, the . Board shall require 

the owner to remedy or remove the same within a period of 

not more than forty-five (45) days from the date of the 

Board ruling. If the Owner does not comply with the Board 

ruling within such period or wit~in any extension of such 

period as the Board, in its discretion, may grant, the 

Board, at its option, may either remove tne noncomplying 

Improvement or remedy the noncompliance and the Owner shall 

reimburse the Association for all expenses incurred in 

connection therewith upon demand. If such expenses are not 

promptly repaid by the Owner to the Association, t.~e Board 

shall levy a Special Assessment against such Owner. 

(g) Comoliance Deemed. After the expiration of 

one (1) year frcm the date of completi~n of any Irnpr~vement, 

addition or alteration, said Improvement, addition or 

alteration shall, in favor of purchasers and encu~~rancers 

in good fai~~ and for value, be deemed to comply with all of 

the pro•risions hereof, unless a notice of noncompliance. 

executed by one member of the Committee or Declarant in 

regard to such additions or alterations concerning ~hich 

Declarant has app=oval rights, shall have been Recorded or 

legal proceedings shall have been instituted to enforce 

compliance with these provisions. Upon approval of the 

committee and Declarant (in regard to work for which Decl~rant 

has approval rights), it shall be conclusively presumed t~at 

the locaticr. and e;i:terior configuration of any buildin g, 

st=uct~re or ot.~er Improvement placed or const=ucted on a 
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Lot in ac=ordance wit.::. plans and specifications so approved 

does not violate the provisions of this Declaration. 

(h) Waive:c. The approval of the Ccrr.mitt.ee or 

Declarant of any plans or specifications submitted for 

approval as herein specified shall not be deemed to be a 

waiver by the Committee or Declarant of its right to object 

to any of the features or elements embodied in such plans 

and specifications, if or when the same features or elements· 

are embodied in any subsequent plans and specifications 

submitted, nor shall its approval be deemed approval of any 

plan or design from the standpoint of structural safety or 

conformance with building or other codes. 

9.3 Variance. The Committee and Declarant, if Declarar.t 

has approval rights in regard thereto, may authorize variances 

from compliance wit.~ any of the architectural provisions of 

this Declaration or any rules, regulations or guidelines 

promulgated in relation thereto or pursuant to the By-Laws, 

including without limitation restrictions upon height, size 

or placement of structures, or similar restrictions, as the 

Committee and Declarant may determine, in their sole dis

cretion, on the basis of topography, natural obst=uctions, 

hardship, aesthetic or environmental considerations and the 

like; provided, however, such variances shall not materially 

alter or be inconsistent with the general plan and intent of 

this Declaration. such variances shall be granted in a 

written doc~~ent signed by Declarant (if Declarant has 

approval rights) and at least two (2) members of the Committee 

and shall become effective upon Recordation. If such variances 

are granted, no violation of the covenants, conditions and 

restrictions contained in this Declaration shall be deemed 

to have occ~rred wi~h respect to the matter for which ~he 

variance was gran~ed. The granti~g of such a variance shall 

not operate to waive any of the terms and provisions of this 
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Declaration for any purpose except as to the particular 

proper~y and partic7lar provision hereof covered by the 

varia~ce, nor shall it affect in any way the Owner's obliga

tion to comply wit..~ all gover:-.mental laws and regulations 

affecting tl:.e use of his Lot, including but not limited to 

zoning ordinances and Lot setback lines or requirements 

imposed by the Master Declaration, City, County or any other 

governmental authority. 

9.4 Liabilitv. Neither Declarant nor the Architect~ral 

com.~ittee nor any member thereof shall be liable to the 

Association or to any Owner for any damage, loss or prejudice 

suffered or claimed on account of: (a) the approval or 

disapproval of any plans, drawings and specifications, 

whether or not defective; (b) the construction or perfo=ance 

of any work. whether or not pursuarit to approved plans, 

drawings and specifications; (c) the development of any Lots 

within the Properties; provided, however, that Declarant or 

such member has acted in good faith on the basis of such 

information as may be possessed by him. Every person who 

sub~its plans or specifications to the Architectural Co~~ittee 

for approval agrees, by submission of such plans or specifica

tions, and every owner agrees, that he will not bring any 

action or suit against Declarant or the Architectural Corr~ittee 

or any member thereof to recover any such loss or damage. 

ARTICLE X 

INSURA..NCE 

10.l Du~v of Association to Insure. 

(a) Com~rehensive General Liabilitv Insurance. 

The Board of Directors shall have t.~e power to and shall 

obtain and maintain comprehensive general liability insurance 

(incl~ding medical payments) wit.~ a combined single limit of 

not less ~~an Three Million Dollars ($3,000,000) covering 

all claims for personal injury and property damage arising 
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out of a single occurrence on the Com.~on Areas or from the 

activities cf the Association. The policy limit set for":..~ 

herein ~ay be increased by the Board of Direc~ors when it 

deems it advisable and prudent ror t..~e best interests of the 

Association and its Members. The liability insurance refer

red to herein shall include as separately protected insureds, 

Declarant, the Association, the Board of Directors, the 

Arc~itectual Committee, and their representatives, members 

and employees, and the Members of the Association (as a 

class), with respect to any liability arising out of the 

maintenance and use of the Common Areas or any other 

property under the jurisdiction of the Association. 

(b) Pro~ertv Insurance. The Bbard shall also 

obtain and maintain a blanket policy or policies of "all 

risk" property insurance containing coverage, terms and 

conditions comparable to those in the standard ISO Fann 

Policy and co·1ering the Suilding on the Lot excluding the 

Improve~ents referred to in paragraph l0.2(a) below, and all 

Improvements on the Common Areas. Such coverage shall be in 

an amount as near as possible to the full replacement cost 

of such Improvements as originally constructed, without 

ded~ction for depreciation or coinsurance. Such insurance 

shall name t..~e Associaticn as a separately protected insured 

with respe~t to all Improveoents on the Common Areas and 

Improvements on the Lots and shall name the respective 

Owners of the Lots and the Mortgagees of the respective Lots 

or any part thereof as separately protected insureds in 

regard to _~uch Improvements, and the proceeds t..~ereof shall 

be payable to the Association and said Owners for the 

pur?oses set fort.~ herein. The premiums for any such 

insurance shall constitute a port~on of the Common Expenses. 

The Board shall have the right to car::-:: suc.h other hazard 

insurance as t~e Soard may dee~ desirable. Insurance on ~he 
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contents of Improvements on the Lots and for any additions 

to or alterations thereof which increase the value thereof 

above the value of the Imp=ovements as originally constructed 

shall not be the responsibility of t..~e Association. 

(c) Other Insurance. The Board of Directors 

shall purchase such other insurance, as necessary, including 

but not limited to, errors and omissions, medical payments, 

malicious mischief, earthquake, flood and vandalism insurance, 

fidelity bonds and worker's compensation and insurance 

covering such other risks as shall customarily be covered 

wit.~ respect to planned developments similar in construction, 

location and use to the Properties. 

10.2 Dutv of Owners to Insure. 

(a) Procertv Insurance. Each Owner shall obtain 

and maintain "all risk" property insurance on that portion 

of the Building not covered in paragraph 10.l(b), including 

but not limited to the Tenant Improvements and on his personal 

property and fixtures within all Improvements located on his 

Lot, and on any additions or alterations to such Improvements 

which increase the value thereof above the value of the 

Improvements as originally constructed. 

(b) Comcrehensive General Liabilitv Insurance. 

Each owner shall obtain and maintain comprehensive general 

liability insurance insuring against liabilities for damage 

to person or property occurr~ng upon his Lot or within the 

Properties and in any manner arising out of the condition or 

use of such owner's Lot or the operations of the insured. 

Such insurance shall be in an amount not less than Three 

Million Dollars ($3,000,000) for personal injury and property 

damage _arising out of a single occurrence, or in such other 

minimum amount as the Board may determine. 

(cl Business Interruntion !nsur3nce. Each owner 

shall obtain and maintain business interruption insur3nce in 

an amount adequate to insure pa:Y1Ttent and p1::::·formance of suc:i 
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Owner's obligations under t.~is Declaration. 

(d) Polic·, '!'er:-:-:s. All pol:.cies of property 

insurance required t o be obtained and maintained by an owner 

pursuant to this Section 10.2 shall gi ve the insured the 

right to waive and the insured agrees to waive any clai~ for 

subrogation against Declarant, the Association, the Board of 

Directors, the officers of the Association and all other 

Owners. All policies of liability insurance required to be 

obtained and maintained by an Owner pursuant to this Section 

10 . 2 shall: (i) provide that the coverage is primary and 

that any coverage maintained by Declarant or the Association 

shall be in excess thereto; (ii) provide for a cross-liability 

or severability-of-interest endorsement or an equivalent 

thereof; and (iii) include Declarant and the Association as 

separately protected additional insureds. Each Owner shall 

furnish the Association with a current certificate or policy 

evidencing such liability insurance. All policies of 

insurance required to be obtained and maintained by an Owner 

pursuant to this Section 10.2 shall provide that each such 

policy cannot be cancelled or modified without thirty (30) 

days' prior written notice to Declarant and the Association. 

Eac:i Owner shall re·,iew annually the limits of his insurance 

coverage and increase such limi~s as apprcpriate. If any 

less ir.sured against by policies carried by t.~e Association 

shall occ~=. and the proceeds payable thereunder shall be 

reduced by reason of insurance carried by any Owner,-such 

Owner shal l assign the proceeds of the insurance carried by 

him- to the Association to the extent of such reduction, and 

sue~ proceeds shall be applied by the Board of Directors for 

the same purposes as the reduced proceeds are to be appliec. 

10.3 Notice of Exniration Recruirements. All of t..,e 

po~icies of insurance maintained by t..,e Asscciation s h a l l 

cc~tain a-provision that said policy or policies shall not 

be cancelled, ter:ninated or modified without thirt.y (30) 
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days' prior written notice to the Soard of Directors, Declarant. 

the owners and thei~ respective first Mortgagees (provided 

that such Mortgagees have filed written requests with the 

carrier for such notice) and every ot.~er person with an 

interest therein who shall have requested such notice fro~ 

the insurer. 

10.4 Insurance Premiums. Insurance premiums for any of 

the insurance policies obtained by the Association or the 

Board of Directors pursuant to this Article X shall be a 

Comma~ Expense to be included in the Common Assessments 

levied by the Association and collected from the owners. 

10.5 Trustee for Policies. The Association, acting 

through its Board of Directors, is hereby.appointed and 

shall be deemed trustee of the interests of. all included 

insureds under policies of insurance purchased and maintained 

by the Association. All insurance proceeds under any such 

policies shall be paid to the Board of Directors as trustee. 

The Board of Directors shall have full power to receive and 

receipt for such proceeds and to deal therewith as provided 

herein. Insurance proceeds shall be ~sed by the Association 

for the repair or replacement of the property for which the 

insurance was car=ied, or shall be otherwise disposed of as 

provided in Article XI of this Declaration. The Board of 

Directors is hereby granted the aut.,ority to negotiate loss 

settlements with the approp=iate insurance carriers. Any 

two directors of t.,e Board may sign a loss claim forni and 

release for::i in connection with the settlement of a loss 

claim, and such signatures shall be binding on all the named 

insureds. 

10.6 Actions as Trustee. Except as ot.,erwise expressly 

provid~d in this Declaration, tr.e Board of Directors, acting 

on behalf of the AsEociatic~ and all Owners, shall have the 

exclusive right to bind sue~ parties in respect to all 
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matters affecting insurance carried by the Association. the 

set~lement of a los; claim, and the surrender. cancellaticn, 

and modification of all such insurance. Duplicate originals 

or certificates of all policies of fire and casualty insurance 

carried by t..,e Association and of all renewals thereof, 

together wit.."":. proof of payment of premiums, shall be deli·,ered 

by the Association to all Mortgagees who have requested the 

same in writing. 

10.7 Annual Insurance Review. The Board of Directo::s 

shall review t..~e insurance carried by the Association at 

least annually, for the purpose of evaluating the limits of 

the insurance referred to in Section 10.l above. The Board 

of Directors may, at its option, obtain a·current appraisal 

of the full replace~ent cost of the structural portions of 

the Improvements on the Lots and/9r of the Common Areas and 

structural Improvements thereon, without deduction for 

depreciation. by a qualified independent insurance appraiser, 

prior to each such annual review. Such appraisal shall be a 

Cor:unon Expense. 

10.8 Reauired Waiver. The policies of insurance req~i::ed 

to be car=ied by each Owner and the Association shall provide, 

if reasonably possible, for the waiver of the following 

rights, to the extent that the respective insurers would 

have the rights without such waivers: (a) subrogation of 

claims agai~st the tenants of the Owners; (b) any defense 

based on co-insurance; (c) any right of set-off, counterclaim, 

apportionment, proration or contribution by reason of other 

insu·rance carried by the Association; (d) 3-ny invalidity, 

other adverse effect or defense on account of any breach of 

warranty or condition caused by t..~e Association, any Owner 

or any tenant of any Owner, or arisi~g from any act., neglect, 

or omission of any named insured er the respective age~t.s, 

co~t.=~ctors and employees of any insured; (e) any right of 
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the insurer to repair, rebuild or replace, and, in the event 

a damaged or destroyed building or ot.,er st::--~cture is not 

repaired, rebuilt or re~laced following loss, any right to 

pay under t.he insurance, an amount less than the replacement 

ccst of the Improvements insured or t.,e fair market value 

thereof; (f} notice of the assignment of any Owner of its 

interest in the insurance by virtue of a conveyance of any 

Lot; and (g) any right to require any assignment of any 

Mortgage to the insurer. As to each policy of insurance 

maintained by the Association which will not be voided or 

im?aired thereby, the Association hereby waives and releases 

all claims against the Board, the Owners, the Committee, 

Declarant, and the agents and employees of each of the 

foregoing, with respect to any loss covered. by such insurance, 

whether or not caused by negligence of or breach of any 

agreement by said persons, but only to the extent that 

insurance proceeds are received in compensation for such 

loss. 

A.:..'!ICLE XI 

DA:·!AGE TO OR LOSS OF IMPROv'::,·:ENTS 

11.l Restoration of Cc~~on Areas and Imnrovements. 

Except as ot.~erwise provided in this Declaration, in the 

event of any destruction of any portion of the Common Areas 

or any other Improvements insured by the Association. it 

shall be the duty of t..,e Association to cause the same be 

restored and repaired to its former condition, as promptly 

as practical. The proceeds of any insurance maintained 

pursuant to Articla X hereof shall be used for such purpose, 

unless otherwise provided herein. The Common Areas and all 

other Improvements insured by the Association shall be 

reconstructed or =ebuilt substantially in accordance wit~ 

the original con~~=ucticn plans or the origir.al standard of 

construction t..~ereof. with such changes as are recommended 
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or approved by the Architectural Cor..rnittee and Declarant (if 

Declarant has approyal rights in regard thereto pursuant to 

Sect.ion 9.2{a) abo·:e). If the estimated cost of such rest.ora

tion and repair is in excess of the insurance proceeds 

payable to the Association, a Reconstr~ction Assessment 

shall be levied by the Board of Directors upon the Owners 

and their Lots to provide the necessary funds for such 

reconstruction over and above the amount of any insurance 

proceeds available for such purpose. Reconstruction Assess

ments shall be borne by the Owners in the same proporti ons 

as Corrunon Assessments, unless all or a portion of the damage 

or destruction is to Improvements on Lots, in which event 

the Reconstruction Assessment (or portion·thereof representing 

costs to repair such Improvements in excess of the available 

insurance proceeds) shall be borne proportionately by the 

Owners of such damaged or destroyed Improvements. Such 

Reconstruction Assessments shall be due and payable by 

owners in such installments and at such time as the Board 

shall desi~ate. 

11.2 Restoration Oblication of Owners. In the eve!'lt of 

damage to or destrJction of any portion of the Properties 

which is not insured by the Association ("Destroyed Properties") 

it shall be the duty of the Owner of each portion of the 

Destroyed Properties, as soon as may be practical, to repai= 

and replace the Destroyed Properties or such portion thereof 

as will render such damage or destruction indiscer~ible from 

the exterior of ti:.e Destroyed Properties. The insurar.ce 

proceeds paid to the Owner of Destroyed Properties , or the 

Mortgagees thereof, as their interest may appear, shall be 

used to rebuild or repair such damage. In the event tha~ 

the insurance proceeds are insufficient to complete such 

rebuilding or repair. the owner shall pay in advance such 

additional sums as may be necessary to complete such rebu i ld-
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ing or repair. In the ever.t the Owner does not commence 

such rebuilding or repair within a reasonable time, the 

Board of Directors may bring suit far an injunction to 

compel the Owner to perfo= such rebuilding or repair. Any 

reconstruction, replacement or repair required by this 

section shall be in accordance with the original plans and 

specifications of the Properties or plans and specifications 

approved by the Architectural Committee, Declarant (if 

Declarant has approval rights in regard thereto) and the 

Mortgagee of the first Mortgage of record which encumbers 

such portion of the Destroyed Properties. 

11.3 Condemnation. 

(al ~- In the event of a taking or partial 

taking of any Lot, by condemnation proceedings or by private 

purchase in lieu of such proceedings, the Owner thereof, 

together with the Mortgagees, shall have exclusive rights to 

prosecute t.~e proceedings for the respective condemnation 

awards. 

(bl Comr.ton Areas. In the event of a taking or 

partial taking of all or part of the Common Areas by conde~

nation proceedings or by private purchase in lieu of condemna

tion proceedings, the Association shall have the exclusive 

right to prosecute the proceedings for t.~e respective condem

nation awards. 

ARTICLE XII 

PROTECTION OF MORTGAGEES AND DECLARr..NT 

12.l General. A breach of any of the provisions, 

covenants, restri~tions or limitations hereof, or the Reco~da

tion of any Notice of Assessment or the pursuit of any 

remedy hereunder, shall not defeat or rend~r invalid the 

lien against a Lot of any Recorded Mortgage made in good 

faith and for value . All oft.he provisions herei::i shall be 

bindi~g upon and effective against any Owner whose Lot is 

hereafter acquired through foreclosure or trustee sale . 
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12.2 Insnecti on of Bocks and Records. The Owners, 

their Mor~;agees and Declarant may examine the books and 

records of the Association during all nor~al business hours, 

upon serving writt:n notice to the Board of such examination. 

li.3 Notice of Default. The Mortgagee of any Reco=ded 

Mortgage, made in good faith and for value against the Lot 

of such Owne=, may file with the Board a written request for 

written notification from t~e Association in the event of 

any default by the Owner of such Lot of its obligations 

under this Declaration which is not cured within thirty (30) 

days, and the Board of Directors shall give notice thereof 

to each such Mortgagee and to Declarant. 

12.4 Non-liabilitv for Uncaid Assess;ents. Each Mortgagee 

of a Mortgage made in good faith and for value and encU!l'bering 

any Lot who obtains title to such Lot pursuant to the remedies 

provided in such Mortgage, or by judicial foreclosure or by 

deed or assign.T.ent in lieu of foreclosure , shall take title 

to such Lot free and clear of any claims for unpaid Assess

~ents or charges against such Lot whic~ ac=::ued prior to the 

time such holder acquired title to such Lot. In the event 

that Declarant obtains title to a Lot by judicial or non

judicial foreclosure, or by deed or assign.~ent in lieu of 

foreclosure, then Declarant shall take title to the Lot free 

and clear of any claims for unpaid Assessments or c~arges 

against such Lot which ac==~ed prior to t..~e time Declarar.t 

acquired title to it. 

ARTICI..E XI I I 

Dtr.tv.T!ON AND AME!IDMENT 

13.l D~=at~on. This Declaration shall continue in full 

force until the date which is fifty-six (56) years from the 

date hereof, unless a Declaration of Te!"!l".ination is Reccr=ed 

meeting t..~e requirements of an amend.~ent to this Declaration 

as set for-:..~ in Section 13.2 below. There shall be no 
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severance by sale, conveyance, enc:.:...":1.brance or hypothecaticn 

of a Lot separate f.::-cm the appurtenant Me:nbership in the , 

Association, as long as this Declaration shall continue in 

full force and ei~ect. 

13.2 Amen~~ent. Notice of the subject matter of a 

proposed a~endment to this Declaration in reasonably detailed 

for~ shall be included in the notice of any meeting of the 

Association at which a proposed amendment is to be considered. 

Such notice shall be given to the Santa Clara City council. 

A resolution adopting a proposed amendment may be proposed 

by an Owner at a meeting of Members of the Association. The 

resolution shall be adopted by the vote, in person or by 

proxy, or written consent of seventy-five·percent (75%) of 

the voting power of the Association, and shall be subject to 

the prior approval of the City of Santa Clara. A copy of 

each amendment shall be certified by at least two (2) officers 

of the Association and the amendment shall be effective 

sixty (60) days after notice of such amen~~ent is given to 

the City of Santa Clara as aforesaid and when the Certificate 

of Amendme::t is Recorded. Notwithstanding the foregoi::g, 

any of t.,e following amencments, to be effective, must be 

approved in writing by the record holders of seventy-five 

percent (75~~) of the aggregate value of Mortgages made in 

good faith and for value and enc~rr~ering 't.~e Properties at 

the time of such amendment: 

(a) Any amendment which affects or purports to 

affect the validity or priority of encumbrances or the 

rights or protection granted to encum.brancers as provided in 

section 3.4, Section 4.2, Article XII hereof and this Sec~icn 

13.2; 

(b) Any arnen~~ent which would necessitate an 

enc~rrbrancer, after it has acquired a Let thrcug~ foreclosure, 

to pay ~ore than its proportionate share of any unpaid 
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Assessment or Assessments accruing af~er such foreclosure; 

or 

(c) l>,ny amenc=:ent which would or could result :n 

an enc:imbrance being cancelled by forfeiture. 

A certificate, signed and sworn to by two (2) officers 

of the Association that the Owners holding seventy-five 

percent (75%) of the voting power of the Association have 

ei~~er voted for or consented in writing to any amendment 

adopted as above provided and, in regard to any amendment 

which requires the written consent of any of the record 

holders of Mortgages, that seventy-five percent (75~~) of the 

aggregate value of Mortgages made in good faith and for 

value and encu~~ering the Properties at t.~e time of such 

amendment have consented in writing to such amendment 

("Certificate" or "Certificate of Amendment"), when Recorded, 

shall be conclusive evidence of such fact. 

13.3 Protection of Declarant. The prior written approval 

of Declarant as developer of the Properties will be required 

before any amendment shall become effective which would 

impair the protection furnished Declarant as developer or 

diminish the rights of Declarant to complete development of 

the Properties, including without limitation , Section 14.4 

of this Declaration. 

13 . 4 Amendment bv Declarant. Until the first Close of 

Escrow for the sale of a Lot, Declarant shall have the right 

to terminate or modify this Declaration by Recordation of a 

supplement hereto setting fort.~ such termination or modifi

cati.on. 

ARTICLE XIV 

GENERAL PROVISIONS 

14.l Leaal Procee~incs. Failure to cc~ply with any o f 

the ter~s of th:s Declaration, the Articles and By-Laws or 

res--Jlations adopted pursuant thereto, by the Association, 
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the Board or by an Owner, his guests, employees, invitees or 

tenants shall be gr~unds for relief which may include, 

without li~itaticn. an action to recover sums due for damages, 

injunctive relief, foreclosure of lien, or any cc~~ination 

thereof, which relief may be sought by Declarant, the Board 

of Directors, the City of Santa Clara as a third party 

beneficiary or, if appropriate, by an aggrieved Owner. 

Failure to enforce any provision hereof shall not constitute . 

a waiver of the right to enforce said provision, or any 

other provision hereof. The Association, any Owner (not at 

the time in default hereunder), the City of Santa Clara as a 

third party beneficiary, or Declarant shall be entitled to 

bring an action for damages against the Association, the 

Board or any defaulting Owner, and in addit~on may enjoin 

any violation of this Declaration. Any judgment rendered in 

any action or proceeding pursuant thereto shall include a 

sum for attorneys' fees in such amount as the Court may deem 

reasoniible, in favor of the prevailing party, as well as the 

amount of any delinquent payment, together with interest, 

costs of collection and court costs. Each remedy provided 

for in this Declaration shall be cumulative and not excl~sive 

or exhaustive. 

14.2 Severabilitv. The provisions hereof shall be 

deemed independent and severable, and a determination of 

invalidity or partial invalidity or enforceability of any 

one provision or portion hereof by a court of competent 

jurisdiction shall not affect the validity or enforceability 

of any other provisions hereof. 

14.3 Inter.::iretation. The provisions of this Declaration 

shall be liberally construed to effectuate its purpose of 

creating a unifor~ plan for the creation and operation of an 

ad.-::i:iistrative, business and professional office develcpme~t 

and for th~ maintenance of Corr.man Areas, and any violatio:i 
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of this Declaration shall be deemed to be a nuisance. The 

article and section .headings, titles and captions herein 

have been inserted for convenience only, and shall not be 

considered or referred to in resolving questions of inter?re

tation or constr~ction. Unless the context otherwise req-~ires, 

as used herein, the singular and the plural shall each 

include the other and the masc~line, feminine and neuter 

shall each include the masculine, feminine and neuter. All 

exhibits attached hereto are incorporated herein by this 

reference as if fully set forth herein. 

14.4 Construction and Sales bv Declarant. Nothing in 

this Declaration shall limit, and no Owner shall do anything 

which shall interfere with, the right of Declarant to sub

divide or resubdivide any portion of the Properties not yet 

sold to an Owner, or the right of Declarant to complete any 

construction of Improvements on the Lots not yet sold to an 

Owner or on t.~e Common Areas, or to alter the foregoing and 

its construction plans and designs, or to construct such 

additional Improvements on such Lots and Common Areas as 

Declarant deems advisable prior to the sale of the last Lot 

in the Prcperties and the completion of the Improvements 

thereon. Each owner by accepting a deed to a Lot hereby 

acknowledges that the activities of Declarant may constit~te 

a temporary inconvenience or nuisance to the Owners and 

hereby consents to such inconvenience or nuisance. Each 

Owner hereby grants, effective upon acceptance of a deed to 

a Lot, an irrevocable, special power of attorney to Declarant 

to execute and Record all documents and maps necessary to 

allow Declarant to exercise its rights under this Section 

14.4. Such rights shall include, but shall not be limited 

to, erecting, constr~cting and maintaining on the Properties 

such structures and displays as ~ay be reasonably necessary 

for the conduct of the business of completing the development 
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of the Prcperties and disposing of the same by sale, lease 

or otherwise. Decl~rant may use any Lots not yet sold to an 

Owner as models or real estate sales or leasing offices. 

This Declaration shall not limit the right of Declarant to 

establish on the Lots and on the Common Areas additional 

easements, reservations and rights-of-way to itself, to 

utility companies, to governmental entities, or to other 

persons as may from time to ti~e be reasonably necessary to 

the proper development and disposal of the Properties. Such 

easements may be created for the construction, installation, 

maintenance, removal, replacement, operation and use of 

utilities, including without limitation sewers, water and 

gas pipes and systems, drainage lines and"systerns, electric 

power and conduit lines and wiring, telephone conduits, 

lines and wires, and other utilities, public or private, 

beneath the ground surface and vaults, vents, access struc

tures and other facilities required to be above ground 

surface by good engineering practice. In the performance of 

any work in connection with such utilities, Declarant shall 

make adequate provision for the safety and convenience of 

all persons using the surface of said area, shall not unreason

ably inter!ere with or disrupt the use of the Lots and 

Common Areas, including the parking areas and the facilities 

located thereon, and shall replace and restore the areas and 

facilities as nearly as possible to the condition in which 

they ~ere prior to the perfon:tance of such work. All or any 

port1cn of the rights of Declarant hereunder may be assigned 

to any suc=essor or successors to all or part of Declarant's 

interest in the Properties, by an express written Recorded 

assignment. Declarant need not seek or obtain the approval 

of the Architect~ral Committee. Board of Directors or Me~~ers 

in connect~on vith any Improvements constr~cted or altered 

by Declarant. 
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14.5 Hold Har~less and Inde~nification. Each Owner 

shall be liable to ~he Association for any injury to any 

person or ~amage to the Co:i:man Areas or any equipment thereon 

which may be sustained by reason of the negligence of saii 

Owner or of his guests, employees, invitees or tenants, to 

the extent that any such damage shall not be covered by 

insurance. The costs incurred by the Association as a 

result of such damage shall be deemed a Special Assessment 

of such Owner and his Lot, and shall be subject to levy, 

enforcement and collection by the Board of Directors in 

accordance with the Assessment lien procedure provided for 

in this Declaration. The Association fur-t...~er reserves t..~e 

right to levy a Special Assessment equal to the increase, if 

any, in t..~e insurance premium payable by the Association, 

directly attributable to the damage or injury caused by such 

Owner or by the use of his Lot. The Association shall hold 

each owner safe and harmless from liability for loss or 

injuries occurring on the Common Areas to the extent that 

such loss or injuries are covered by insurance to be main

tained by the Association. 

14.6 Mercers or Consolidations. Upor. a merger or 

consolidation of the Association with another association. 

its properties, rights and obligations may, by operation of 

law, be transferred to another surviving or consolidated 

association or, alter~atively, the properties, ri;hts and 

obligations of another association may, by operation·of law, 

be added to the properties, rights and obligations of the 

Association as a surviving corporation pursuant to a merger. 

The survivi~g or consolidated associatior. may administer the 

covenants, conditions and restrictions established by this 

Declaration gover~~ng the Properties, together with the 

covenar.ts and restrictions established upo:i any other p.::-cpert::r, 

as one plan. 
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14.7 No ?ublic Richt or Dedication. Nothing contai~ed 

in this Declaration.shall be deemed to be a gift or dedica

tion of all c= a~y part of the Properties to t..~e public, or 

for any pi:blic use. 

14.8 Nonliabilit·, and Indemnification. Except as 

provided herein, no right, power, or responsibility conferred 

on the Board, or the Architectural committee by this Declara

tion, the Articles or the By-Laws shall be construed as a 

duty, obligation or disability charged upon the Board, t..~e 

Committee, any member of the Board or of the Committee, or 

any other officer, employee or agent of the Association. No 

such person shall be liable to any party (other than the 

Association or a party claiming in the name of the Association) 

for injuries or damages resulting from such person's acts or 

omissions within what such person reasonably believed to be 

the scope of his Association duties ("Official Acts"), 

except to the extent that such injuries or damages result 

from such person's willful or malicious misconduct. No such 

person shall be liable to t..~e Association (or to any party 

claiming in the name of the Association) for injuries or 

damages resulting from such person's Official Acts, except 

to the extent that such i11juries or damage result from such 

person's negligence or willful or malicious misconduct. 

The Association shall pay all expenses incurred by, and 

satisfy any judg:nent or fine levied against. any person as a 

result of any action or th=eatened action against such 

person to impose liability on such person for his Official 

Acts, provided that: 

{a) The Board determines that such person acted 

in good faith and in a manner such person reasonably believed 

to be int.be best interests of the Association; 

(b) In the case of a criminal proceedi~g, the 

Board dete=~ines that such person had no reasonable cause to 
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believe his conduct was unlawful; and 

(c) In the case of an act~on or threatened action 

by or in ~~e =ig~t cf the Asscciation, the Soard determines 

that sue:~ person acted wit:1 such care. including ::easonable 

ingui:y, as an ordinarily prudent person in a like position 

would use under si~ilar circumstances. 

Any determination of the Board required under this 

Section 14.8 must be approved by a majority vote of a q,.:orum. 

consisting of directors who are not parties to the action or 

th::eatened action giving rise to the indemnification . If 

the Board fails or refuses to make any such determination, 

such deterr.:ination may be made by the vote of a majority of 

a quorum of the Members of the Association voting at a 

meeting of the Association called for such purpose, provided 

that the person to be indemnifi ed shall not be entitled to 

vote. 

Payments made hereunder shall include amounts paid and 

expenses incurred in settling any such action or threatened 

action. This Section 14.8 shall be construed to authorize 

payments and indemnification to the fullest extent now or 

hereafter permitted by applicable law. 

The entitlement to indemnification hereunder shall 

inure to the benefit of the estate, executor, ad.~inist::ator, 

heirs. legatees, or devisees of any person entitled to su=~ 

indemnification. 

14.9 Notices. Except as ot~erwise provided in this 

Declaration, in each instance in which notice is to be given 

to an Owner, the same shall be in writin~ and may be delivered 

personally to the owner. in which case personal delivery of 

such notice to one or more co-owners of a Lot or to any 

general part~er of a partnership owning a Let shal l be 

dee~ed delivery to all cc-o-.mers or to the part~ership, as 

the case may be. Personal delivery of such notice to any 
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officer or agent for the ser-rice of process on a cor;iorati~n 

shall be deemed del.j;·,ery to the corporation. In lieu of the 

foregoing, such notice may" be delivered by regular United 

States mail, postage prepaid, addressed to the owner at the 

most recent address furnished by such Owner to the Associa

tion or, if no such address shall have been furnished, to 

the street address of such Lot. Such notice shall be deemed 

delivered forty-eight (48} hours after the time of such 

mailing, except for notice of a meeting of Members or of the 

Board of Direct~rs in which case the notice provisions of 

the By-Laws of the Association shall control. Any notice to 

be given to the Association may be delivered personally to 

any member of the Board of Directors, or sent by united 

States mail, postage prepaid, addressed to the Association 

at such address as shall be fixed from time to time and 

circulated to all owners. 

14.10 Limitation of Liabilitv. Neither Declarant nor 

the Association shall be liable to any Owner, lessee, licensee 

or occupant of the Properties by reason of any mistake in 

jud<;:nent, negligence, nonfeasance, action or inaction or for 

the enforcement or failure to enforce any provision of this 

Declaration. Every Owner, lessee, licensee or occ~pant of 

any of the Properties, by acquiring his interest therein, 

agrees that he or it will not bring any action or suit 

against Declarant or the Association to recover any such 

damages or to seek equitable relief. Notwithstanding any 

contrary provision in this Declaration, neither Declarant 

nor any officer, director or shareholder of Declarant shall 

be personally or individually liable for any of the monetary 

obligations of Declarant arising pursuant to this Declaration. 

14.11 Citv Sanitarv Sewer Line. The City of Santa 

Clara's public 10 inch sanitary sewer line (with manhole) 

extending approxi~ately 48 feet into a public utility easement 
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area located on the southeast corner of Properties shall be 

maintained by t..~e City of Santa Clara; provided any lateral 

connect:.:-:g to said sanitary sewer line shall be privately 

maintained. 

ARTICLE XV 

PARTY WALLS 

15.l General Rules of Law to Aoolv. Each wall which is 

built as a part of the original construction of the Improve

ments upon the Properties and placed on the dividing line 

between the Lots shall constitute a party wall, and, to the 

extent not inconsistent with the provisions of this Article, 

the general rules of law regarding party walls and liability 

for proper~y damage due to negligence or willful acts or 

omissions·shall apply thereto. 

15.2 Sharincr of Reoair and Maintenance. The cost of 

reasonable repair and maintenance of a party wall shall be 

shared equally by the Owners of the Lots connected by such 

party walls. 

15.3 Destruction bv Fire or Other Casualtv. If a party 

wc1ll is des.troyed or damaged by fire or other casualty, any 

Owner whose Lot is affected thereby may restore it, and t.~e 

other Owner whose Lot is connected thereto shall contribute 

equally to the cost of restoration thereof without preiudi=e. 

however, to the right of any such owner to call for a lar~er 

contribution from the other Owner under any rule of law 

regarding liability for negligent or willful acts or omissions. 

15.4 We~thernroofincr. Notwit.~standing any other provi

sion of this Article, an Owner who by his negligent or 

willful act causes the party wall to be exposed to the 

elements shall bear the whole cost of fur~ishing the necessary 

protection against such elemer.ts. 

15.5 Richt tc Ccn~~ibutic~ Runs ~ith Sand. The right 

of any owner to contribution from any other Owner under this 

-64-



. ,. 

GS47r!G:'.765 
Article shall be appu=tenant to the land and shall pass to 

such owner's succes~ors ·~ title. 

In the event 0£ any dispute arising 

concerning a party wall, or under the provisions of this 

Article, then such dispute shall be submitted to and deter

mined by arl::-itration. Each party shall choose one arbit=at::,:::-, 

and such arbitrators shall choose one .additional arbitrator. 

The de~ision shall be by a majority of all the arbitrators, 

in accordance with the American Arbitration Association 

Cor..::1ercial Rules of Arbitration. 

This Oec~aration has been executed on the date first 

written above. 

DECLARAN'I 

AINA NUI CORI'ORATION, a 
Hawaii corporat~on 

By_-=_,..-=-_....,.,.....::;...;,..,;...,.,_........_ ___ _ 

I ts /4 ~a...-., 
f 

Wells Fargo Bank, N.A., a national banking association, as 

beneficiary under a deed of trust dated July 13, 1981, and 

recorded August 6, 1981 in Book G259, page 204 of the Official 

Records of Santa Clara County, California, hereby approves 

and consents to the recording of this Declaration and subordin

ates the beneficial interest under said deed of t=ust to 

this Declaration. 

WE"\~GO BANK, N.A. 

By:U,.~ \,.S,~ . .;;;. 
David H. ·..i illia-:-.sc:-: 
Vice Presi::e.."lt. 

(ACY.NOWU:DGE,'!EN::'.S 1 

By:_Ei..,,..p:-::c'9'---, .. §4-a:r"'=~""""-w~-=---%t;-'-_ 
Assistant Sec~tazy 
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STAT~ OF HAWA!I 
ss. 

CITY AND coum:.-: OF EONOLULU 

on this 

appeared 

22nd day of 

G. S. Oliva 

_____ J_u_l_v _______ , 1982, before me 

~ 
a na-:..:..:..:..:..:..:..:..:..:..:..:..:..:..:..:..:..-:.:..-:.:..:..-:.:..:..:..-:.-:.:..-:.:..-:.:..-:.:..-:.:..-:.-:.-:.-:.-:.-:.-:.-:.-:.-:.-:.-:.:..-:.-:.-:.:..-:.-:.:..-:.-:.-:.:..:..:..-:.-:.:..-:.:..:._ , to me "f 

personally kno\.ltl, who, being by me duly sworn h, ·"" did say that ~,::f 
,~ 
~the __ S_e_c_r_e_!:_a_r __ v _________ --.:H.,e--::=================- J/'r 

Jt.r AINA NUI CORPOR.~TION 

a corporation, and that the seal 

affixed to the foregoing instr~ment is the con,orate seal of said 

Hawaii 

corporation, and that the instrument was signed and sealed in 

behalf of said corporation by authority of its Board of Direc

__ .!:!G..:... ~s.,_. ~0:L,l!:.;i~V!ia~-----==-'-~===============- J!.t tors, and said 

_-_-_-_-_-_-_-_-_-_-_-_-_-.;;s..;;e~•,.,.,·e~rr.aa-;l-'l--'J.-· acknowledged the instrument to be the free J/'r 
ac~ and deed of said corporation . 

fUIUU I UJ 1:1 I UIIU 11 II 111 I Ill~ n 1111111111 I II 11111111'! 

: OFFICIAL SEAL: 

§ ANrl(TT,, COVARilUBIAS ~ 
= .. O~AlY •u■uc - ULIJOIJUA = 
~ C0".lltn' o, $.A#TA CU.Lt. i 
~ Cotr.m. (rtJ. Morch 12- 1914 ! 
iun1t111uu11tt11111111111un1n .. • .... ••wa•1uu1i 

~otary Punlic, State of Hawaii 

My Commission expires: Feb. 11 1984 

G9ct7- 'f<olp 
On thi, .d...3.f.Ji/... ......... d:J~• of..:J:..7)1. ...... in the yc2t,'.t tl\.ouu:nd nine 
hundred ondt;l{_"-4:-:&..<1., before me • ••••. jJ./'J.t!.177J ........ . 1/u./"Cw,()/lf: .·. 

:p;:~:z .~;'.;};.i;;;,p//;;::4:.~;::~:~~-·:~.~.~~ .. ~~ .. ~~~.:· .. ~::.~-~.~'.'.~: 
ltnown to me to bt thr ~i:'.J./.d~,.r,L ............ of the corporation dtscr,b,d 
in and that ueculcd /ht within 111.Strumenl. and al«, knou:n to m,· to be the 
fUl'lOn ....••• ~ho e:i:ecuted the within 111.Strument on bthoil of the corporation 
therein named, and adtnowledzed lo mt that such corporanon eztcultd the 

wme ...... - ··-······················-·· .. ·············· ························ ······································· 

~:, =•~s-~~1::~~~.~~:u:;;;;~;;:."C:t/:f..~~~ 1:: d~:•:~~ 
ymr ,n this cernficole I• aOOL~ w::~~.i£:..~ ................... . 

Notary ~sfatt of Cali{om14 

Co,.,dery'i Fom, l'io. 28-Aclulo,.1<4pn•n• Corporiuon <C. C. Sen. 1190-1190.1 > 




