EBIX Insurance No. *S200001239

PERFORMANCE AGREEMENT
BY AND BETWEEN
THE CITY OF SANTA CLARA, CALIFORNIA
AND
LONG’S CUSTOM DISCING, INC.

This agreement for the performance of services (“Agreement”) is by and between *insert
Contractor’s name, a California corporation, with its principal place of business located at 14320
Clayton Rd., San Jose, CA 95127 (“Contractor”), and the City of Santa Clara, California, a
chartered California municipal corporation with its primary business address at 1500 Warburton
Avenue, Santa Clara, California 95050 (“City”). City and Contractor may be referred to
individually as a “Party” or collectively as the “Parties” or the “Parties to this Agreement.”

AGREEMENT PROVISIONS

The parties agree as follows:

1.

SERVICES TO BE PROVIDED

Contractor shall perform the services (“Services”) more fully described in Exhibit A,
entitled “SCOPE OF SERVICES.” All of the exhibits referenced in this Agreement are
attached and incorporated by this reference. Except as otherwise specified in this
Agreement, Contractor shall furnish all necessary technical and professional services,
including labor, material, equipment, transportation, supervision and expertise to
satisfactorily complete the services required by City at his/her own risk and expense.
The Services are to be performed at Eastside Retention Basin located at 5611 Lafayette
Street, Santa Clara, California.

TERM OF AGREEMENT

Unless otherwise set forth in this Agreement or unless this paragraph is subsequently
modified by a written amendment to this Agreement, the term of this Agreement shall
begin on the Effective Date of this Agreement and terminate on December 31, 2025.

PERFORMANCE OF SERVICES

The Contractor shall perform the Services for the entire time set forth in this Agreement
at the location and for the time period described above or forfeit the right to claim any
remaining part of the compensation to which the Contractor would otherwise be entitled
under this Agreement.

COMPENSATION AND PAYMENT

The amount paid to Contractor for Services performed under the terms of this
Agreement shall not exceed $296,208.61. Services provided on a yearly basis are based
on one service occurrence per year. Contractor will bill the City for Services provided by
Contractor as an all-inclusive fee for the project by year. Yearly projects costs shall not
exceed the not-to-exceed amount by year. Hourly rates may be used for pricing the cost
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10.

of additional services outlined in the Scope of Work. City will pay Contractor within thirty
(30) days of City’s receipt of invoice.

INDEPENDENT CONTRACTOR

Contractor is an independent contractor and the means by which Contractor shall
accomplish the performance of the Services shall be under the sole control of the
Contractor. Contractor agrees that in performing the Services required under this
Agreement, it is not an agent or employee of City, but an independent contractor for
professional services with full rights to manage its employees subject to the
requirements of the law. All persons employed by or contracted with Contractor to
furnish services in connection with the Services under this Agreement are not
employees of City in any respect.

TERMINATION OF AGREEMENT

Either Party may terminate this Agreement without cause by giving the other Party
written notice (“Notice of Termination”) which clearly expresses that Party’s intent to
terminate the Agreement. Notice of Termination shall become effective no less than
thirty (30) calendar days after a Party receives such notice. After either Party provides a
Notice of Termination, Contractor shall discontinue performing any further services as of
the effective date of Notice of Termination, and City shall pay Contractor for all Services
satisfactorily performed up to such date, less any outstanding claims the City may have
arising from Contractor’s performance of the Services under this Agreement.

FAIR EMPLOYMENT

Contractor shall comply with all applicable Federal, State, and local non-discrimination
laws and maintain all licenses required by State, Federal and local governments and
regulatory agencies for the Services to be performed.

DEPENDENT ON AVAILABILITY OF GRANT FUNDS

Contractor understands that the scope of services and the number of hours Contractor
will provide may be curtailed anytime during the period of the contract, depending on the
availability of grant funds.

HOLD HARMLESS/INDEMNIFICATION

To the extent permitted by law, Contractor agrees to protect, defend, hold harmless and
indemnify City, its City Council, commissions, officers, agents, and employees from and
against any claim, injury, liability, loss, cost, and/or expense or damage, however same
may be caused, including all costs and reasonable attorney’s fees in providing a defense
to any claim arising therefrom, for which City shall become legally liable arising from
Contractor’s acts, errors, or omissions with respect to or in any way connected with the
Services performed by Contractor pursuant to this Agreement.

AFFORDABLE CARE ACT OBLIGATIONS

To the extent Contractor is obligated to provide health insurance coverage to its
employees pursuant to the Affordable Care Act (“Act”) and/or any other similar federal or
state law, Contractor warrants that it is meeting its obligations under the Act and will fully
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indemnify and hold harmless City for any penalties, fines, adverse rulings, or tax
payments associated with Contractor’s responsibilities under the Act.

11. COUNTERPART/FACSIMILE SIGNATURE

This Agreement may be executed in counterparts, each of which shall be deemed to be
an original, but both of which shall constitute one and the same instrument; and, the
Parties agree that signatures on this Agreement, including those transmitted by
facsimile, shall be sufficient to bind the Parties.

The Parties acknowledge and accept the terms and conditions of this Agreement as evidenced
by the following signatures of their duly authorized representatives. The Effective Date is the
date that the final signhatory executes the Agreement. It is the intent of the Parties that this
Agreement shall become operative on the Effective Date.

CITY OF SANTA CLARA, CALIFORNIA
a chartered California municipal corporation

APPROVED AS TO FORM:

Dated:
BRIAN DOYLE DEANNA J. SANTANA
City Attorney City Manager

1500 Warburton Avenue

Santa Clara, CA 95050

Telephone:  (408) 615-2210

Fax: (408) 241-6771
“CITY”

LONG’S CUSTOM DISCING, INC.
a California corporation

By:
Name: Valerie Long

Title: President
14320 Clayton Road
Local Address: San Jose, CA 95127

Telephone Work: (408) 923-7741 Fax: (408) 272-2210

Email: Valerlo4@aol.com
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PERFORMANCE AGREEMENT
BY AND BETWEEN
THE CITY OF SANTA CLARA, CALIFORNIA
AND
LONG’S CUSTOM DISCING, INC.

EXHIBIT A

SCOPE OF SERVICES

The Services to be performed for the City by the Contractor under this Agreement are more fully
described below:

1.

The Contractor shall perform annual mowing of the City’s Eastside Retention Basin
Drainage Swale.

The Contractor shall perform cutting the overgrown tule, cattails and other vegetation
down to 4”-6” and removing the cut debris to restore the drainage swale’s flood
protection purpose.

The City will provide a 40 cubic yard debris bin for disposal, and the contractor shall be
responsible for filling it with the cut debris and coordinating with the City on placement,
servicing and removal.

Mowing is to happen after September 1 (end of burrowing owl breeding season) and be
complete by October 31. No mowing shall occur without written approval from Public
Works Supervisor as the City will be working with a biologist to confirm the area is free of
burrowing owls before mowing.

The contractor shall repair or replace, at his own expense, any physical improvements
(e.g. irrigation systems, landscaping, fences, mailboxes, signs) damaged or destroyed
as a result of mowing activities. Activities include the transportation/maintenance of
equipment, unloading/loading of equipment, mowing by equipment and mowing by hand.

The contractor shall be responsible for the inspection of all sites to assure that foreign
objects are removed. The City will not be responsible for damage to Contractor
equipment.

Contractor shall perform all requested services in an efficient and expeditious manner
and shall work closely with and be guided by City.

All state and federal guidelines shall be followed for mowing of vegetation. This shall
include adhering to the weather restrictions and providing all fire safety equipment
needed for this type of work.

Contractor shall also give a 48 to 72-hour notice prior to the start of the project. Mowing
can only occur between the hours of 7:00 a.m. and 4:00 p.m.
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The Eastside Retention Drainage Swale (drainage swale) is located along the east border of the
All Purpose Landfill, and west of the Guadalupe River levee between Tasman Drive and the
Eastside Retention Basin located at 5611 Lafayette Street (see map below).
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PERFORMANCE AGREEMENT

BY AND BETWEEN

THE CITY OF SANTA CLARA, CALIFORNIA

AND

LONG’S CUSTOM DISCING, INC.

EXHIBIT B

SCHEDULE OF FEES

The amount paid to Contractor for Services performed under the terms of this Agreement shall
not exceed $296,208.61. Services provided on a yearly basis are based on one service
occurrence per year. Contractor will bill the City for Services provided by Contractor as an all-
inclusive fee for the project by year. Yearly projects costs shall not exceed the not-to-exceed
amount by year. Hourly rates may be used for pricing the cost of additional services outlined in
the Scope of Work. City will pay Contractor within thirty (30) days of City’s receipt of invoice.

The total not to exceed (NTE) amount of this agreement over the five-year term is $296,208.61

which includes a fifteen percent (15%) contingency per year.

Number of

Cost Element Attachment B Units/Hrs Rate per Unit Subtotal
Labor (hourly rate by classification)
Labor class 42 group 1 40 124 $4,960.00
Labor class 42 group 2 40 120 $4,800.00
Labor Living wage santa Clara County Landscpe
Maintenance 480 70 $33,600.00
Supplies and Materials (please specify)
Loader 40 40 $1,600.00
Long reach tractor boom 40' 40 75 $3,000.00
Fuel / Gallons 100 3.75 $375.00
Fencing 10' panels 3 60 $180.00
Other Costs (please specify) None
Total Year 1 $48,515.00
Total Year 2 $49,970.45
Total Year 3 $51,469,56
Total Year 4 $53,013.64
Total Year 5 $54,604.05

$257,572.70

Performance Agreement/Exhibit B-Schedule of Fees

Rev. 02-01-15; Typed 11-11-20

Page 1 of 1



PERFORMANCE AGREEMENT
BY AND BETWEEN
THE CITY OF SANTA CLARA, CALIFORNIA
AND
LONG’S CUSTOM DISCING, INC.

EXHIBIT C
INSURANCE REQUIREMENTS

Without limiting the Contractor’s indemnification of the City, and prior to commencing any of the
Services required under this Agreement, the Contractor shall provide and maintain in full force
and effect, at its sole cost and expense, the following insurance policies with at least the
indicated coverages, provisions and endorsements:

A. COMMERCIAL GENERAL LIABILITY INSURANCE

1.

Commercial General Liability Insurance policy which provides coverage at least
as broad as Insurance Services Office form CG 00 01. Policy limits are subject to
review, but shall in no event be less than, the following:

$2,000,000 Each occurrence

$2,000,000 General aggregate

$2,000,000 Products/Completed Operations aggregate
$2,000,000 Personal Injury

Exact structure and layering of the coverage shall be left to the discretion of
Contractor; however, any excess or umbrella policies used to meet the required
limits shall be at least as broad as the underlying coverage and shall otherwise
follow form.

The following provisions shall apply to the Commercial Liability policy as well as
any umbrella policy maintained by the Contractor to comply with the insurance
requirements of this Agreement:

a. Coverage shall be on a “pay on behalf” basis with defense costs payable
in addition to policy limits;

b. There shall be no cross liability exclusion which precludes coverage for
claims or suits by one insured against another; and

C. Coverage shall apply separately to each insured against whom a claim is
made or a suit is brought, except with respect to the limits of liability.

B. BUSINESS AUTOMOBILE LIABILITY INSURANCE

Business automobile liability insurance policy which provides coverage at least as broad
as ISO form CA 00 01 with policy limits a minimum limit of not less than one million
dollars ($1,000,000) each accident using, or providing coverage at least as broad as,
Insurance Services Office form CA 00 01. Liability coverage shall apply to all owned,
non-owned and hired autos.
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In the event that the Work being performed under this Agreement involves transporting
of hazardous or regulated substances, hazardous or regulated wastes and/or hazardous
or regulated materials, Contractor and/or its subcontractors involved in such activities
shall provide coverage with a limit of two million dollars ($2,000,000) per accident
covering transportation of such materials by the addition to the Business Auto Coverage
Policy of Environmental Impairment Endorsement MCS90 or Insurance Services Office
endorsement form CA 99 48, which amends the pollution exclusion in the standard
Business Automobile Policy to cover pollutants that are in or upon, being transported or
towed by, being loaded onto, or being unloaded from a covered auto.

C. WORKERS’ COMPENSATION

1. Workers’ Compensation Insurance Policy as required by statute and employer’s
liability with limits of at least one million dollars ($1,000,000) policy limit Bodily
Injury by disease, one million dollars ($1,000,000) each accident/Bodily Injury
and one million dollars ($1,000,000) each employee Bodily Injury by disease.

2. The indemnification and hold harmless obligations of Contractor included in this
Agreement shall not be limited in any way by any limitation on the amount or type
of damage, compensation or benefit payable by or for Contractor or any
subcontractor under any Workers’ Compensation Act(s), Disability Benefits Act(s)
or other employee benefits act(s).

3. This policy must include a Waiver of Subrogation in favor of the City of Santa
Clara, its City Council, commissions, officers, employees, volunteers and agents.

D. COMPLIANCE WITH REQUIREMENTS

All of the following clauses and/or endorsements, or similar provisions, must be part of
each commercial general liability policy, and each umbrella or excess policy.

1. Additional Insureds. City of Santa Clara, its City Council, commissions, officers,
employees, volunteers and agents are hereby added as additional insureds in
respect to liability arising out of Contractor’s work for City, using Insurance
Services Office (ISO) Endorsement CG 20 10 11 85 or the combination of CG 20
10 03 97 and CG 20 37 10 01, or its equivalent.

2. Primary and non-contributing. Each insurance policy provided by Contractor shall
contain language or be endorsed to contain wording making it primary insurance
as respects to, and not requiring contribution from, any other insurance which the
Indemnities may possess, including any self-insurance or self-insured retention
they may have. Any other insurance Indemnities may possess shall be
considered excess insurance only and shall not be called upon to contribute with
Contractor’s insurance.

3. General Aggregate. The general aggregate limits shall apply separately to
Contractor’s work under this Agreement providing coverage at least as broad as
Insurance Services Office (ISO) Endorsement CG 2503, 1985 Edition, or
insurer’s equivalent (CGL);
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Cancellation.

a. Each insurance policy shall contain language or be endorsed to reflect
that no cancellation or modification of the coverage provided due to non-
payment of premiums shall be effective until written notice has been given
to City at least ten (10) days prior to the effective date of such
modification or cancellation. In the event of non-renewal, written notice
shall be given at least ten (10) days prior to the effective date of non-
renewal.

b. Each insurance policy shall contain language or be endorsed to reflect
that no cancellation or modification of the coverage provided for any
cause save and except non-payment of premiums shall be effective until
written notice has been given to City at least thirty (30) days prior to the
effective date of such modification or cancellation. In the event of non-
renewal, written notice shall be given at least thirty (30) days prior to the
effective date of non-renewal.

Other Endorsements. Other endorsements may be required for policies other
than the commercial general liability policy if specified in the description of
required insurance set forth in Sections A through D of this Exhibit C, above.

E. ADDITIONAL INSURANCE RELATED PROVISIONS

Contractor and City agree as follows:

1.

Contractor agrees to ensure that subcontractors, and any other party involved
with the Services who is brought onto or involved in the performance of the
Services by Contractor, provide the same minimum insurance coverage required
of Contractor, except as with respect to limits. Contractor agrees to monitor and
review all such coverage and assumes all responsibility for ensuring that such
coverage is provided in conformity with the requirements of this Agreement.
Contractor agrees that upon request by City, all agreements with, and insurance
compliance documents provided by, such subcontractors and others engaged in
the project will be submitted to City for review.

Contractor agrees to be responsible for ensuring that no contract used by any
party involved in any way with the project reserves the right to charge City or
Contractor for the cost of additional insurance coverage required by this
Agreement. Any such provisions are to be deleted with reference to City. It is not
the intent of City to reimburse any third party for the cost of complying with these
requirements. There shall be no recourse against City for payment of premiums
or other amounts with respect thereto.

The City reserves the right to withhold payments from the Contractor in the event
of material noncompliance with the insurance requirements set forth in this
Agreement.
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F. EVIDENCE OF COVERAGE

Prior to commencement of any Services under this Agreement, Contractor, and each
and every subcontractor (of every tier) shall, at its sole cost and expense, provide and
maintain not less than the minimum insurance coverage with the endorsements and
deductibles indicated in this Agreement. Such insurance coverage shall be maintained
with insurers, and under forms of policies, satisfactory to City and as described in this
Agreement. Contractor shall file with the City all certificates and endorsements for the
required insurance policies for City’s approval as to adequacy of the insurance
protection.

G. EVIDENCE OF COMPLIANCE

Contractor or its insurance broker shall provide the required proof of insurance
compliance, consisting of Insurance Services Office (ISO) endorsement forms or their
equivalent and the ACORD form 25-S certificate of insurance (or its equivalent),
evidencing all required coverage shall be delivered to City, or its representative as set
forth below, at or prior to execution of this Agreement. Upon City’s request, Contractor
shall submit to City copies of the actual insurance policies or renewals or replacements.
Unless otherwise required by the terms of this Agreement, all certificates, endorsements,
coverage verifications and other items required to be delivered to City pursuant to this
Agreement shall be mailed to:

EBIX Inc.

City of Santa Clara Department of Public Works - Street Division
P.O. Box 100085 — S2 or 1 Ebix Way

Duluth, GA 30096 John’s Creek, GA 30097

Telephone number: 951-766-2280
Fax number: 770-325-0409
Email address: ctsantaclara@ebix.com

H. QUALIFYING INSURERS

All of the insurance companies providing insurance for Contractor shall have, and
provide written proof of, an A. M. Best rating of at least A minus 6 (A- VI) or shall be an
insurance company of equal financial stability that is approved by the City or its
insurance compliance representatives.
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PERFORMANCE AGREEMENT
BY AND BETWEEN
THE CITY OF SANTA CLARA, CALIFORNIA
AND
LONG’S CUSTOM DISCING, INC.

EXHIBIT D
LABOR COMPLIANCE ADDENDUM

This Agreement is subject to the requirements of California Labor Code section 1720 et seq.
requiring the payment of prevailing wages, the training of apprentices, and compliance with
other applicable requirements.

l. Prevailing Wage Requirements

1.

Contractor shall be obligated to pay not less than the General Prevailing Wage
Rate, which can be found at www.dir.ca.gov and are on file with the City Clerk’s
office, which shall be available to any interested party upon request. Contractor is
also required to have a copy of the applicable wage determination posted and/or
available at each job site.

Specifically, contractors are reminded of the need for compliance with Labor
Code Section 1774-1775 (the payment of prevailing wages and documentation of
such), Section 1776 (the keeping and submission of accurate certified payrolls)
and 1777.5 in the employment of apprentices on public works projects. Further,
overtime must be paid for work in excess of 8 hours per day or 40 hours per
week pursuant to Labor Code Section 1811-1813.

Special prevailing wage rates generally apply to work performed on weekends,
holidays and for certain shift work. Depending on the location of the project and
the amount of travel incurred by workers on the project, certain travel and
subsistence payments may also be required. Contractors and subcontractors are
on notice that information about such special rates, holidays, premium pay, shift
work and travel and subsistence requirements can be found at www.dir.ca.gov .

Only bona fide apprentices actively enrolled in a California Division of
Apprenticeship Standards approved program may be employed on the project as
an apprentice and receive the applicable apprenticeship prevailing wage rates.
Apprentices who are not properly supervised and employed in the appropriate
ratio shall be paid the full journeyman wages for the classification of work
performed.

As a condition to receiving progress payments, final payment and payment of
retention on any and all projects on which the payment of prevailing wages is
required, Contractor agrees to present to City, along with its request for payment,
all applicable and necessary certified payrolls (for itself and all applicable
subcontractors) for the time period covering such payment request. The term
“certified payroll” shall include all required documentation to comply with the
mandates set forth in Labor Code Section 1720 et seq, as well as any additional
documentation requested by the City or its designee including, but not limited to:

Performance Agreement/Exhibit D-Labor Compliance Addendum Page 1 of 3
Rev. 02-01-15; Typed 11-12-20



certified payroll, fringe benefit statements and backup documentation such as
monthly benefit statements, employee timecards, copies of wage statements and
cancelled checks, proof of training contributions (CAC2 if applicable), and
apprenticeship forms such as DAS-140 and DAS-142.

6. In addition to submitting the certified payrolls and related documentation to City,
Contractor and all subcontractors shall be required to submit certified payroll and
related documents electronically to the California Department of Industrial
Relations. Failure to submit payrolls to the DIR when mandated by the project
parameters shall also result in the withholding of progress, retention and/or final
payment.

7. No contractor or subcontractor may be listed on a bid proposal for a public works
project unless registered with the Department of Industrial Relations pursuant to
Labor Code section 1725.5 [with limited exceptions from this requirement for bid
purposes only under Labor Code section 1771.1(a)].

8. No contractor or subcontractor may be awarded a contract for public work on a
public works project, unless registered with the Department of Industrial
Relations pursuant to Labor Code section 1725.5. Contractors MUST be a
registered “public works contractor” with the DIR AT THE TIME OF BID. Where
the prime contract is less than $15,000 for maintenance work or less than
$25,000 for construction alternation, demolition or repair work, registration is not
required.

9. All contractors/subcontractors and related construction services subject to
prevailing wage, including but not limited to: trucking, surveying and inspection
work must be registered with the Department of Industrial Relations as a “public
works contractor”. Those you fail to register and maintain their status as a public
works contractor shall not be permitted to perform work on the project.

10. Should any contractor or subcontractors not be a registered public works
contractor and perform work on the project, Contractor agrees to fully indemnify
the City for any fines assessed by the California Department of Industrial
Relations against the City for such violation, including all staff costs and
attorney’s fee relating to such fine.

11. This project is subject to compliance monitoring and enforcement by the
Department of Industrial Relations.

J. Audit Rights

All records or documents required to be kept pursuant to this Agreement to verify compliance
with this Addendum shall be made available for audit at no cost to City, at any time during
regular business hours, upon written request by the City Attorney, City Auditor, City Manager, or
a designated representative of any of these officers. Copies of such records or documents shall
be provided to City for audit at City Hall when it is practical to do so. Otherwise, unless an
alternative is mutually agreed upon, the records or documents shall be made available at
Contractor’s address indicated for receipt of notices in this Agreement.

Performance Agreement/Exhibit D-Labor Compliance Addendum Page 2 of 3
Rev. 02-01-15; Typed 11-12-20



K.

Enforcement

1.

City shall withhold any portion of a payment; including the entire payment
amount, until certified payroll forms and related documentation are properly
submitted, reviewed and found to be in full compliance. In the event that certified
payroll forms do not comply with the requirements of Labor Code Section 1720 et
seq., City may continue to hold sufficient funds to cover estimated wages and
penalties under the Agreement.

Based on State funding sources, this project may be subject to special labor
compliance requirements of Proposition 84.

The City is not obligated to make any payment due to Contractor until Contractor
has performed all of its obligations under these provisions. This provision means
that City can withhold all or part of a payment to Contractor until all required
documentation is submitted. Any payment by the City despite Contractor’s failure
to fully perform its obligations under these provisions shall not be deemed to be a
waiver of any other term or condition contained in this Agreement or a waiver of
the right to withhold payment for any subsequent breach of this Addendum.

City or the California Department of Industrial Relations may impose penalties upon contractors
and subcontractors for failure to comply with prevailing wage requirements. These penalties are
up to $200 per day per worker for each wage violation identified; $100 per day per worker for
failure to provide the required paperwork and documentation requested within a 10-day window;
and $25 per day per worker for any overtime violation.
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