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TEL: (650) 589-1660 
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kharlmann@adamsbroadwell com 

November 12, 2020 

Mayor Gillmor and City Council Members 
Santa Clara City Council 
City Hall 
City of Santa Clara 
1500 Warburton Avenue 
Santa Clara, CA 95050 

SACRAMENTO OFFICE 

520 CAPITOL MALL, SUITE 350 
SACRAMENTO, CA 95814-4721 

TEL (916) 444-6201 
~AX (916) 444-6209 

Re: Appeal of the Mitigated Negative Declaration for 1111 Comstock 
Data Center Project (PLN2019-13941; CEQ2020-01079) 

Dear City Council: 

We are writing on behalf of Santa Clara Citizens for Sensible Industry 
("Santa Clara Citizens") to appeal the November 4, 2020 decision of the City of 
Santa Clara Development Review Officer ("City") at a Development Review Hearing 
to adopt the Mitigated Negative Declaration and Mitigation Monitoring and 
Reporting Program (collectively with the Initial Study, "IS/MND") for the 1111 
Comstock Data Cente1· Project ("Project") and approve the Architectural Review for 
Lhe Project and Minor Modification to increase the building height to 87 feet and 
reduce the parking space requirements for the Project (collectively, "Permits"). 

The Project, proposed by Prime Data Centers ("Applicant"), proposes to 
demolish an existing 23,7G5-square-foot industrial building and construct a four­
story, 121, 170-square-foot data center building on the 1.38-acre Project site (APN 
224-08-092). The data center building would house computer servers designed to 
provide 10 megawatts ("MW") of information Lechnology powe1·; backup generators; 
undergTound fuel storage containers; and mechanical cooling equipment on the 
building's roof. The site, zoned as Light Industrial with a General Plan designation 
of Low Intensity Office/R&D, is located north of Comstock Street, east of Kenneth 
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Street, south of Bayshore Freeway, and west of Lafayette Street within the City of 
Santa Clara. 

On October 13, 2020, we subn1itted comments on the IS/MND prepared for 
the Project ("Comment Letter"). Our comments were prepared ,vith the assistance 
of technical expert ,James J.J. Clark, Ph.D. of Clark & Associates Environmental 
Consulting, Inc. As detailed therein, we identified potentially significant and 
unmitigated impacts due to emissions from the Project's backup diesel generators, 
as well as significant impacts to air quality, public health, and greenhouse gas 
("GHG") emissions from the Project. Our Comment Letter also showed that the 
IS/MND fails as a matter of law to address energy impacts as requii'ecl under 
CEQA. Based on these potentially significant and unmitigated impacts, as well as 
other deficiencies in the Initial Study, our comments concluded that the MND in its 
current form and substance violates CEQA and that substantial evidence supports a 
fair argument that an environmental impact report ("EIR") is required for the 
Project. 

At the November tl, 2020 public hearing, the MND was adopted ancl the 
Permits were approved. We request that the City Council uphold this appeal and 
reverse the decision of the Director to adopt the IS/MND and approve the Permits. 

I. STATEMENT OF INTEREST 

Santa Clara Citizens is an unincorporated association of individuals and 
labor organiL';ations that may be adversely affected by the potential health, safety, 
public service, and environmental impacts of the Project. The association includes 
individuals and organizations, including· California Unions for Reliable Energy 
("CURE") and its local affiliates, and the affiliates' members and their families, who 
live, work, recreate and raise their families in the City of Santa Clara and Santa 
Clara County. 

Since its founding in 1997, CURE has been committed to building a strong 
economy and a healthier environment. Its members help solve the State's energy 
problems by building, maintaining, and operating conventional and renewable 
energy power plants and transmission facilities. CURE members have an interest 
in enforcing environmental laws that encourage sustainable development and 
ensure a safe working environment for its members. Individual members live, 
work, recreate, and raise their families in Santa Clara. They would be directly 
affected by the Project's environmental and health and safety impacts. Its members 
.l!J:38-007acp 
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may also work on the Project itself. They will, therefore, be first in line to be 
exposed to any hazardous materials, air contaminants or other health and safety 
hazards that exist onsite. 

Santa Clara Citizens supports the development of data centers where 
properly analyzed and carefully planned to minimize impacLs on the environment. 
Any proposed project should avoid impacts to public health, energy resources, 
sensitive species and habitats, and should take all feasil>le steps to ensure 
sig·nificant impacts are mitigated to the maximum extent feasible. Only by 
maintaining the highest standards can development truly be sustainable. 

Santa Clara Citizens and its members are concerned with projects that can 
result in serious environrnental harm without providing countervailing economic 
benefits such as decent wages and benefits. Environmentally detrimental projects 
can jeopardize future jobs by making it more difficult and more expensive for 
indllsti·y to expand in the City and the surrounding region, and by making it less 
desirable for businesses to locale and people to live and rec1·eate in the City, 
including in the vicinity of the Project. Continued degradation can, and has, caused 
construction moratoriums and other restrictions on growth that, in turn, reduces 
future employment opportunities. Santa Clara Citizens' members therefore have a 
direct interest in enforcing environmental laws that minimize the adverse impacts 
of projects that vvou1d otherwise degrade the environment. CEQA provides a 
balancing process whereby economic benefits are weighted ag·ainst significant 
impacts to the environment. It is fOl' these purposes that we submit this appeal. 

II. BASIS FOR THE APPEAL 

CEQA contains a strong presumption in favor of requiring a lead agency to 
prepc1re an EIR. The "fair argument" standard reflects this presumption. The fair 
argument standard is an exceptionally low threshold favoring environmental review 
in an EIR rather than a negative declaration. 1 This standard requires preparation 
of an EIR if any substantial evidence in the record indicates that a project may have 
an r1.dverse environmental effect.2 As a matter oflaw, substantial evidence includes 
both expert and lay opinion based on fact.a 

1 Pocl,et Protectors u. City of Sacramento (20011) 12,1 Cal.App.4th 903, 928. 
~ lt1 C. C.R. § l 5064(f)(l); Pocl,et Protectors, 124 Cal.App.4Lh at 931. 
:3 PRC§ 21080(e)(l) (For purposes of CEQA, "substantial evidence includes fact, a reasonable 
assumption p1·edicatecl upon facL, or expert opinion supported by facL."); 14 C.C.R. § lfi064(f)(fi) . 
. lfl:i8-007acp 
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As we have shown in our Comment Letter, there is substantial evidence that 
the project may cause significant enviromnental effects requiring the City to 
prepare an EIR. The City's Response to Comments ("Response") failed to rebut this 
presumption, and instead attempted to dismiss our comments by stating that the 
City provides substantial evidence to support its conclusions. However, even if other 
substantial evidence supports a different conclusion, the City nevertheless must 
prepare an EIR under CEQA.'1 

A negative declaration is improper, and an EIR must be prepared, whenever 
it can be fairly argued on the basis of substantial evidence that the project may 
have a significant environmental irnpact. 5 "[S)ig·nifa:ant effect on the environment" 
is defined as "a substantial, or potentially substantial, adverse chang·e in the 
environment."G An effect on the environment need not be "rn.omentous" to meet the 
CEQA test for significance; it is enough that the impacts are "not trivial."7 

Substantial evidence, for purposes of the fair argument standard, includes "fact, a 
reasonable assumption predicated upon fact, or expert opinion supported by fact." 8 

Whether a fair argument exists is a question of law that the court reviews de 
novo, with a preference for resolving doubts in favor of environmental 1·eview.9 In 
reviewing a decision to prepare a negative declaration rather than an EIR, courts 
"do not defer to the agency's deterrnination." 10 

The fair argument standard creates a "low threshold'' for requiring· 
preparation of an EIR and affords no deference to the agency's determination. 11 

Where substantial evidence supporting a fair argument of significant impacts is 
presented, the lead agency must prepare an EIR "even though it may also be 

·1 Aruiv Enterprises P. South Valley Areu Planning Comm. (2002) 101 Cal.AP11.4th 1333, 1346; 
Stanislaus Audubon u. Co1mty of Stanislaus (1995) 33 Cal.App.4th 144, 150-151; Quail Botanical 
Gardens u. City of Encinitas (] 994) 29 Cal.App.11th 15~)7. 
"Pub. Resources Code § 21151; 14 CCR§ 15064(i); Citizens for Responsible Equitable Envt'l Dev. 11. 

City of Chula Vista ("CREED'') (2011) 197 Cal.App.4th 327, 330--331; Communities for a. Better Enu't 
u. South Coast Air Quality Mgmt. D1:st. (2010) 48 Cal.4th 310, 319 ("CBJ,; u. SCAQMD''). 
G Pub. Resources Code § 21068; 14 CCR§ 15382; County Sanit(l,tion Dist .. No. 2 u. County of Kem 
(2005) 127 Cal.App.4th 1544, 1581. 
7 No Oil, Inc. u. City o( Los Angeles (1974) 13 Cal.Sci 68, 83 fn. 16. 
8 Pub. Resources Code§ 21080(e)(l) (emphasis added); CREED, 197 Cal.App.4th at 331. 
D CREED, 197 Cal.App.4th at 331; Poe/wt Protectors, 124 Cal.App.4th at 927. 
10 Mejia v. City of Los Angeles (2005) 130 Cal.App.4th 322, 332; Sierra Club u. County of Sonoma. 
(1992) G Cal.App.4th 1307, 1318. 
11 Poe/wt Protectors, 124 Cal.App.4th at 928. 
4 !J:38-00 7acp 
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presented with other substantial evidence that the project will not have a 
significant effect." 12 A reviewing court must. require an EIR if the record contains 
any "substantial evidence" suggesting that a project "may have an adverse 
environmental effect"-even if contrary evidence exists to support. the agency's 
decision. i:3 

Where experts have presented conflicting evidence on the extent of the 
environmental effects of a project, the agency must consider the effects to be 
significant and prepare an EIR. 1'1 In short, when "expert opinions clash, an EIR 
should be clone."15 "It is the function of an EIR, not a negative declaration, to 
resolve conilict.ing claims, based on substantial evidence, as to the environmental 
effects of a project." 16 In the context of reviewing a mitigated negative declaration, 
"neither the lead ageney nor a court may 'weigh' conflicting substantial evidence to 
determine whet.her an EIR must be prepared in the first instance." 17 Where such 
substantial evidence is presented, "evidence to the contrary is not sufficient to 
support a decision to dispense with preparation of an EIR and adopt a negative 
declaration, because it could be 'fairly argued' that the project might have a 
significant environmental impact.'' 18 

The fair argument test requires the preparation of an EIR whenever "there is 
substantial evidence that any aspect of the project, either individually or 
cumulatively, may ca use a significant effect on the environment, regardless of 
whether the overall effect of the project is adverse or beneficial."I!J Such substantial 
evidence is present here. The City Council should uphold this appeal and reverse 
the decision to approve Permits and adopt the IS/MND, and require the City to take 
a closer look at the Project's potentially significant environmental impacts in Rn 

B:IR. 

12 Pub. Resources Code§ 2115 l(a); 14 CCR§ 15064(!)(1); Pocl?et Protectors, 124 Cal.App.4th at 927; 
County Sanitation Dist. ]Vo. 2, 127 Cal.App.4th at 1579 ("where the question is the sufficiency of the 
evidence: to support a fair argument, clefarence to the agency's cletennination is not appropriate.") 
(quoting Sierra Club). 
1.1 Mejia, 130 Cal.App.4th at 332-333. 
11 Poe/ail Protectors, 124 Cal.App.4th at 935; Sierra Club, G Cal.App.4th at 13 17-L~ 18; CEQA 
Guidelines§ 150G4(f)(5). 
15 Pocket Protectors, 124 Cal.App.4th at 928; Sierm Club, 6 Cal.App.4th at 1317-l~ns. 
tG Poc/iel. Protectors, 124 Cal.App.4th at 935. 
17 Id. at 935. 
18 Sundstrom, 202 Cal.App.3d at 310 (citation omitted). 
10 14 C.C.R. § 150G3(b)(l) (emphasis added). 
1J9'.l8-007acp 

CJ printed on recycfed paper 



November 12, 2020 
Page G 

a. The City Failed to Provide the Documents Referenced in the 
MND to the Public for the Entire Comment Period, as Required 
by CEQA 

The City violated CEQA and improperly truncated the public comment period 
when it failed to make all documents referenced or relied on in the IS/MND 
available for public review during the entire public comment period.20 As a result, 
Santa Clara Citizens and other members of the public were unable to complete a 
meaningful review and analysis of the lS/MND and its supporting evidence. 

In its response to our Comment Letter, the City asserted that the CEQA 
Guidelines no longer require an agency to provide documents referenced in a 
negative declaration or mitigated negative declaration, but that the CEQA 
Guidelines only require that documents "incorporated by reference" be made 
available. 21 This is an incomplete and inaccurate reading of the law. Though 
Section 15072 of the CEQA Guidelines was indeed amended to include documents 
"incorporated by reference" in its description of the required contents of a notice of 
intent to adopt a negative declaration, Section 21092 of the Act continues to require 
Lhat notice of preparation of a CEQA document include "the address where copies of 
the draft environmental impact report or negative declaration, and all documents 
referenceci in the draft environmental impact report or negative declaration, are 
available for review ."22 

The courts have held that the failure to provide even a few pages of a CEQA 
document for a portion of the review and comment period invalidates the entire 
CEQA process, and that such a failure must be remedied by permitting additional 
public comment. 23 It is also well settled that a CEQA document may not rely on 
hidden studies or documents that are not provided to the public.24 

20 See Pub. Resources Code§ 21092(b)(]); 14 C.C.R. § 15072(g)(1l). 
21 ]{esponse A.2, pg. G; 14 C.C.R. § 15072(g)(4). 
22 Pub. Resources Code§ 21092(b)(l). 
n Ultmmar v. South Coast Air Quality Man. Dist. (1993) 17 Cal.App A th 689, 699. 
2•1 Santiago Cty. Weiter Dist. u. Cty. of Orange (1981) 118 Cal.App,3d 818,831 ("Whatever is required 
to be considered in an EIR must be in that formal report; what any official might have known from 
other writings or oral presentations cannot supply what is lacking in the report."). 
4938-007acp 
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b. The IS/MND Fails to Adequately Disclose, Analyze, and 
Mitigate the Project's Potentially Significant Public Health 
Impacts 

The IS/MND concludes that the Project would not expose sensitive receptors 
to substantial pollutant concentrations. 25 As indicated in our Comment Letter, the 
IS/MND's Air Quality Assessment erroneously states that the "closest sensitive 
receptors to the proposed project site are existing residences about 3,315 feet north 
of the project site,"26 while the Granada Islamic School is much closer-], 700 feet­
to the Project site. The City responded that "[t]he IS st8tes on pAges 30 and 3G that 
the Grnnada Islamic School is the closest sensitive receptor to the project site, and 
so this comment is incorrect."27 The comment's factual basis is clem·ly not incorrect 
(as evidenced by the statements on Page 10 of the Air (~uality Assessment), but 
more importantly, the City appears to have missed the purpose of the comment: to 
point out that the Assessment does not include calculations of health impacts at the 
closest sensitive receptor. 

Potential health impacts from operation of the Project's generatol'S were 
evaluated using air quality dispersion modeling and applying BAAQMD 
recommended health imp:=ict calculation methods. 28 Though the IS/MND states that 
"[t]he maximum increased cancer risk at the closest sensitive receptor, Grarn1da 
Islamic School, would be 0.02 in one million, and the maximum increased cancer 
risk at the closest residence would be 0.1 in one million," it is unclear where those 
numbers came from. Nothing in the Assessment indicates whether the evaluations 
of health impacts were actually performed at the Granada Islamic School or at the 
residences further away. The Assessment's initial erroneous assmnption that the 
closest sensitive receptors were the residences more than 3,000 feet from the Project 
site does not appear to have been corrected during calculations of health risks, as 
Figure 2 in the Assessment does not include the Granada Islamic School in its 
display of sensitive receptol'S. As explained by Dr. Clark, such an oversight ,vould 
significantly alter the assumptions and conclusions of the IS/MND. The City must 
re-analyze the Project's potentially significant impacts in an EIR. 

2° IS/MND, p. 3G. 
25 IS/MND Appendix A, p. 5. 
27 Response A.5, p. 10. 
w IS/MND Appendix A, p. 15 . 
. 19:JS-007acp 
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As required by CEQA, the City must prepare a site-specific baseline health 
risk assessment ("HRA") that calculates the excess incremental lifetime risk for all 
of the nearby receptors. Though the City responded that the IS/MND included an 
HRA, the assessmcnt, 2fl as pointed out in our Comment Letter, does not include 
calculations for all of the nearby receptors. As Dr. Clark points out in his 
comments, "[t]he City's emissions estimates for criteria pollutants do not substitute 
for a health risk analysis of the cance1· risk posed by exposure to toxic air 
contaminants (TACs), in particular diesel particulate matter (DPM), released 
during Project construction and operation_":JO 

c. Compliance with Plans and Policies Docs Not Establish that 
the Project's GHG Emissions Would Be Less Than Significant 

As stated in our Comment Letter, the IS/MND relies on obtaining the status 
of less-than-significant for the Project's emissions from a plan that is set to expire 
before the Project is implemented. The City's Climate Action Plan, adopted in 2013, 
contains project.eel emissions and measures designed to help the City meet 
statewide 2020 goals established by AB 32.:11 As acknow leclged in the IS/lVIND, 
"consistency with the CAP cannot be used to determine significance unde1· CEQA.":,2 

The City responded that because the Project would receive electricity from a utility 
on track to meet the SB 32 2030 GHG emission reduction target and would be 
consistent with applicable plans and policies adopted to reduce GHG emissions, "the 
project would not generate greenhouse gas emissions, either directly or indirectly, 
that may have a significant impact on the environment.":n 

This argument, however, ignores the clear mandate of CEQA and case lavv 
that an agency may only rely on a qualified GHG reduction plan that follows 
specific rules and guidelines set forth in Section 15183.5 of the CEQA Guidelines.:H 
A CAP that is no longer valid to be used as a qualified GHG 1·eduction plan clearly 
does not satisfy this requirement. 

2\J Response A.7, p. 11. 
:io Dr. Clark Comments, pp. 9-10. 
:n Id. at 67. 
:ii Id. 
3:i Response A. 10, p. I ,J. 
:H 14 C.C.R. § 15183.5; see Center for Biological Diversity v. Department of Fish and Wddlife (2015) 
62 Cal.4th 204. 
4!J:3!l-007acp 
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The IS/MND argues that because electricity-by far the biggest source of the 
Project's emissions-is provided by Silicon Valley Power, "a utility on track to meet 
the 2030 GHG emissions reductions target established by SB 32," the Project would 
generate lower emissions than the statewide average for an equivalent facility. 35 

The IS/MND fails, however, to establish that the Project's consistency with these 
plans and programs will ensure that the Project's contribution to global climate 
change is not significant. Case law demonstrates that limiting discussion to a 
project's consistency with statewide goals is not sufficient by itself, and that 
substantial discussion of the applicability of the statewide goals to the specific 
project is requirecl.:lG 

Furthermore, substantial evidence supports a fair argument that the 
Project's GHG emissions are significant notwithstanding their consistency with 
local, regional, and state plans. As stated above, the Project's total openitional 
emissions amount of 10,323 MTCO2e annually is significantly higher than the 1,100 
MTCO2e/year threshold established by BAAQMD. Though the City's Response 
points out that BAAQMD's CEQA guidelines no longer require the use of this 
threshold, 37 the huge disparity between the Project's operational emissions and a 
threshold that until very recently was required to avoid significant impacts cannot 
be ignored. The IS/MND fails to describe how these operational emissions might be 
abated through the Project's compliance with GHG reduction strategies. 

III. THE DIRECTOR LACKS SUBSTANTIAL EVIDENCE TO MAKE 
THE FINDINGS REQUIRED TO GRANT ARCHITECTURAL 
APPROVAL UNDER THE SANTA CLARA CITY CODE 

Santa Clara City Code Section 18.76.010 provides that one of the purposes of 
the ai·chitectural review process is to "[m]aintain the public health, safety and 
welfare." Furthermore, Section 18.76.020, subsection (d)(4) provides that to approve 
a project, the Director must find that the Project cannot ''[m]aterially affect 
adversely the health, comfort or general welfare of persons residing or working in 
the neig·hborhood of said development."aH 

a., Id. 

:ic See, e.g., Center /or Biological Diversity u. Dept. of Fish and Wildlife (2015) 62 Cal.1th 20t1. 
:11 Response A.8, p. 12. 
:is S.C.C.C. § l8.76.020(d). 
,t!J:J8-007acp 
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a. The Project's Failure to Demonstrate Less-Than-Significant 
Public Health Risks and GHG Ernissions May Result in Adverse 
Impacts to Persons Residing or Working in the Area 

The IS/MND's inconsistent calculations and statements with regard to health 
risks to nearby sensitive receptors make it impossible for the Director to 
unequivocally maintain the public health, safety, and welfare or guarantee that the 
Project will be consistent with Santa Clara City Code Section 18.76.020, subsection 
(d)(4). 

Meanwhile, the Project's operational GHG emissions, which exceed 
BAAQMD's latest numeric threshold of significance for land use projects, will 
adversely affect those in the immediate vicinity of the Project, as well as all 
Californians in the form of increased drought, wildfires, and rising sea levels. 

The Project is in close proximity to residences and schools and is surrounded 
by office buildings and other industry. The City's analysis in the IS/lVIND and 
Response to our Comment Letter do not support a finding that the Project approval 
will not materially affect adversely the welfare of persons residing or working· in the 
neighborhood of the Project. 

IV. RELIEF REQUESTED 

Santa Clara Citizens requests that the City Council grant this appeal and 
rescind the November 4, 2020 decisions to 1) adopt the IS/MND and 2) approve the 
Permits. We further request that the City conduct further analysis on the Project's 
potentially sjgnificant environmental impacts in an EIR and correct the City's 
deficiencies in the CEQA process that prejudiced Santa Clara Citizens, as described 
above. By doing so, the City and public can ensure that all adverse environmental 
and public health impacts of ihe Project are adequately analyzed, disclosed, and 
mitigated as is required by law. 

a. Procedural Require1nents for Appeals 

Santa Clara Citizens has satisfied the procedural requirements for an appeal 
of a decision of the Development Review Officer as set forth in the Santa Clara City 
Code. City Code sections 18.76.020(i) and (j) state: 

,rnas-oo7acp 
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(i) In the event t bc applicant 01· i:tny inte1·N,t.cd party arc not sr1tisficd 
with lhe decision o[ the Dil'ecLor or designee for a s ingle-family 
residential project, th ey may, within seven days after s uch decision. 
F1pp0.nl in writing t.n the PlAnning Commission. 

U) F or a project otheL· than a s ing·l~-family r eside ntifl l pl'Ojcd, in the 
event t he applicant or any inte rested party are not satisfied wiLh the 
decision oflhe DiL'cctor, they may, within seven days after 8 LLCh decision, 
Rppea l in writing to the City Council, in accordance with tho procedures 
se t. f'o 1-Lh in seer: 18. 108.0(10(h). I 11 Lhc ('!VCnt the l'l]lplica nl. 01' Any 
inlercs ted party arc not satisfied wit h the d0cision of the Planning 
Commission for a ~inglfi-family residential project, they mfly, within 
seven tlo.ys a fte r s uch decis ion, appeal in writing to tho City Cmmcil, in 
accordance with the procedures set for th in SCCC 18.108.0G0(b). Sa id 
appe,11 shall he taken by the filing of a notice in writing to tbat effccL 
with the City Clerk. AH appeals of architectura l review app1·ova ls will 
be h eard clC' novo. The Director of Community DevelopmenL may refer 
any applicnLion for :wchitcct.m·Hl cons idcl'at ion to the City Council for its 
dC'c is i.on with t.he sa inc effect as if Hn appeal bad been lRkc:-n. 

Hore, the Director made the decision on the acloplion of tho IS/MND and 
approval of Lho Per mits on November 4, 2020. 'T'his letter and the a l tachccl appeal 
form constiLute notice in writing of the appeal. 

We h a ve Hlso e ndosed a check for the appeal fee for non.appl ica nt s . 

Tha nk you for your cons ideration of this llppe,~1 to t he City Counci l. 

KDII:ocp 
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KendrFI Hartmann 
Tanya Gulesserian 
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·Not od,nln•rl ,n Ctl/folnll 
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A PROrESSIONAL CO~POflATION 

ATTORNEYS A 'r LAW 

601 GATEWAY BOULEVARD, SUITE 1000 

SOUTH SAN FRANCISCO , CA 94080 -7037 

TEL- (650) 5 89- 1 660 
FAX · (650) 589-6 082 

k h or trn a ~ n @a d ams h ro o dw el I , eo111 

October 13, 2020 

Via Email and Overnight Delivery 

Hosam Haggag, City Clerk 
Simrat Dhadli, Deputy City Clerk 
City of Santa Clara 
1500 Warburton Ave. 
Santa Clara, CA 95050 
h ht1ggag@)sa 11t Adamca .go\ 
sdhadli@santaclaraca.gov 

Alexander Abbe 
Assistant City Attorney 
City of Santa Clara 
City Attorney's Office 
1500 Warburton Avenue 
Santa Clara CA 95050 
aabbe@sa n l ac· lnraea .gm 

Via Email Only 

Andrew Cra btree 
Community Development 
Director 
City of Santa Clara 
1500 Warburton Ave. 
Santa Clara, CA 95050 
• \Crrtbt rcc<H1!-H nt~dn l'a<.:a J!OV 

Rebecca Bustos, RBu~tos@i,;~ n taclarat:a.gov 

SACRAMENTO OFFICE 

520 CAPITOL MALL, SUITE J SO 
SACRAMENTO, CA 95814-4721 

TEL : (916) 444 -620 t 
FAX (9 1 6) 444 -6209 

Re: Initial Study/Mitigated Negative Declaration: 1111 Comstock 
Data Center Project ((PLN2019-13941; CEQ2020-01079) 

Dear Mr. Haggag·, Ms, Dhadli, Mr. Crabtree, Mr. Abbe and Ms. Bustos: 

On behalf of Santa Clara Citizens for Sensible Industry ("Santa Clara 
Citizens"), we submit these comments on the Initial Study/Mitigated Negative 
Declar a tion ("IS/MND"), prepared pursuant to the California Environmental 
Quality Act ("CEQA") by the City of Santa Clara ("City") for the 1111 Comstock 
Data Center Pl'oject ("Project11

), proposed by Prime Data Centers ("Applicant"). The 
Project proposes to demolish an existing 23, 765-square-foot industrial building and 
493!!-00Gucp 
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construct a four-story, 121, 170-square-foot data center building on the 1.38-acre 
project site (APN 224-08-092). The data centel' building· would house computer 
server s desig·ned to provide 10 megawatts ("MW") of information technology power ; 
backup generators; underground fuel stoi:age containers; and mechanical cooling 
equipment on the building's roof. The site, zoned as Light, Jndustri1'11 with a Genera l 
Plan clesig·nation of Low Intensity Office/R&D, is located north of Comstock Street, 
east of Kenneth Street, south of Bayshore F1·eeway, a nd west of Lafayette Street 
within the City of Santa Clara. 

The Project seeks from the City the following discretionary approvals: 
Architectural Review and Demolition P ermit. The Architectural Review Process, 
found at Zoning Ordinance Chapter 18.76 of the Santa Clara City Code, 1·equires 
that the Director of Community Development or a designee review plans and 
drawings prior to issuance of a building permit.1 The review, which takes place at a 
publicly noliced Development Review Hearing, assesses design , aesthetics, and 
consistency with zoning standar ds .2 Demolition permits require the following: PCB 
scr eening assessment, sewer cap permit, air quality pet·mit from the Bay Area A.it· 
Quality Management Dis trict ("BAAQMD"), and planning clearance. All demolition 
of structu res larger than 1,000 square feet must create and submit a r ecycling 
plan.3 

Based on om· review of the IS/MND, we have concluded that it fails to comply 
with CEQA. The 18/MND fails to accurately describe the existing environmental 
settin g and underestimates and fails to adequa tely mitigate air quality, public 
healt h, a nd greenhouse gas ("GHG") impacts from the Project. 

These comments were prepared with the assistan<,:e of J ames J.J. Clark, 
Ph.D. of Clark & Associates Environmental Consulting, Inc. Dr. Clark's comments 
a nd curricula vitae are attached to t his letter as Attachment A:1 For the reasons 
discussed herein, and in the at tached expert comments, Santa Clar a Citizens urges 

1 Santa Cla1·a City Code, Title 18: Zoning, Chap. 18. 76. 
2Jd. 
a City of Santa Clara Requirements for Obta ini ng a Demolition Permit, July 1, 2019, 
h l t ,,.,,://wwv. .sa nlftc la i;c1cg.gov/ho111e/shQw<lucurnc11l 'li<l: G6 121 . 
•1 James J.J. Cla t·k, PhD., Comment Letter on Ini tial Study with Proposed Mitigated Negative 
Declarntion (IS/MND) for llll Comstock Data Center1 Santa Clara, California (PLN2019-13941 and 
CEQ2020-01075), Clark and Associates, (Aug. 21, 2020) (hereafte1· "Dr. Cla rk Comments"). 
ATTACHMENT A 
•1938-0060.cp 
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the City to remedy the deficiencies in the IS/MND by preparing a legally adequate 
environmental impact report ("EIR") pursuant to CEQA. 

I. STATEMENT OF INTEREST 

Santa Clara Citizens is an unincorporated association of individuals and labor 
organizations that may be adversely affected by the potential health, safety, public 
service, and environmental impacts of the Project. The association includes 
individuals and organizations, including California Unions for Reliable Energy 
("CURE") and its local affiliates, and the affiliates' members and their families, who 
live, work, recreate and raise their families in the City of Santa Clara and Santa 
Clara County. 

Since its founding in 1997, CURE has been committed to building a strong 
economy and a healthier environment. Its members help solve the State's energy 
problems by building, maintaining, and operating conventional and renewable 
energy power plants and transmission facilities. CURE members have an interest 
in enforcing environmental laws that encourage sustainable development and 
ensure a safe working environment for its members. Individual members live, 
work, recreate, and raise their families in Santa Clara. They would be directly 
affected by the Project's environmental and health and safety impacts. Its members 
may also work on the Project itself. They will, therefore, be first in line to be 
exposed to any hazardous materials, air contaminants or other health and safety 
hazards that exist onsite. 

Santa Clara Citizens supports the development of data centers where 
properly analyzed and carefully planned to minimize impacts on the environment. 
Any proposed project should avoid impacts to public health, energy resources, 
sensitive species and habitats, and should take all feasible steps to ensure 
significant impacts are mitigated to the maximum extent feasible. Only by 
maintaining the highest standards can development truly be sustainable. 

Santa Clara Citizens and its members are concerned with projects that can 
result in serious environmental harm without providing countervailing economic 
benefits such as decent wages and benefits. Environmentally detrimental projects 
can jeopardize future jobs by making it more difficult and more expensive for 
industry to expand in the City and the surrounding region, and by making it less 
desirable for businesses to locate and people to live and recreate in the City, 
including in the vicinity of the Project. Continued degradation can, and has, caused 
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construction moratoriums and other restrictions on growth that, in turn, reduces 
future employment opportunities. Santa Clara Citizens' members therefore have a 
direct interest in enforcing environmental laws that minimize the adverse impacts 
of projects that would otherwise degrade the environment. CEQA provides a 
balancing process whereby economic benefits are weighted against significant 
impacts to the environment. It is for these purposes that we offer these comments. 

II. LEGAL BACKGROUND 

A. CEQA 

CEQA is intended to provide the fullest possible protection to the 
environment. CEQA requires that a lead agency prepare and certify an EIR for any 
discretionary project that may have a significant adverse effect on the 
environment.5 In order to set an accurate foundation for the analysis, an EIR must 
include a description of the "existing physical conditions in the affected area."6 

CEQA requires analysis of the "whole of an action," including the "direct physical 
change in the environment, or a reasonably foreseeable indirect physical change in 
the environment."7 "Its purpose is to inform the public and its responsible officials 
of the environmental consequences of their decisions before they are made. Thus, 
the EIR protects not only the environment but also informed self-government."8 

In addition, public agencies must adopt feasible mitigation measures that 
will substantially lessen or avoid a project's potentially significant environmental 
impacts and describe those mitigation measures in the EIR. 9 A public agency may 
not rely on mitigation measures of uncertain efficacy or feasibility. 10 "Feasible" 
means capable of successful accomplishment within a reasonable period of time, 
taking into account economic, environmental, legal, social, and technological 

5 Pub. Resources Code§§ 21002.l(a), 21100(a), 2115l(a); 14 C.C.R. §§ 15064(a)(l), (f)(l), 15367. 
6 Communities for a Better Enu't u. South Coast Air Quality Mgmt. Dist. (2010) 48 Cal.4th 310, 319-
322; 14 C.C.R. § 15125. 
7 Pub. Resources Code § 21065; 14 C.C.R. § 15378(a). 
8 Citizens of Goleta Valley u. Board of Supervisors (1990) 52 Cal.3d 553, 564 (internal quotations 
omitted). 
9 Pub. Resources Code§§ 21002, 21081(a), 21100(b)(3); 14 C.C.R. § 15126.4. 
1° Kings County Farm Bureau u. City of Hanford (1990) 221 Cal.App.3d 692, 727-728. 
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factors. 11 Mitigation measures must be enforceable through permit conditions, 
agreements, or other legally binding instruments. 12 

CEQA prohibits deferring identification of mitigation measures when there is 
uncertainty about the efficacy of those measures or when the deferral transfers 
authority for approving the measures to another entity. 13 An agency may only defer 
identifying mitigation measures when practical considerations prevent formulation 
of mitigation measures at the usual time in the planning process, the agency 
commits to formulating mitigation measures in the future, and that commitment 
can be measured against specific performance criteria the ultimate mitigation 
measures must satisfy_14 

B. An EIR is Required 

The EIR is the very heart of CEQA.15 A negative declaration is improper, 
and an EIR must be prepared, whenever it can be fairly argued on the basis of 
substantial evidence that the project may have a significant environmental 
impact. 16 "[S]ignificant effect on the environment" is defined as "a substantial, or 
potentially substantial, adverse change in the environment."17 An effect on the 
environment need not be "momentous" to meet the CEQA test for significance; it is 

11 14 C.C.R. § 15364. 
12 Id. § 15126.4(a)(2). 
13 Id. § 15126.4(a)(l)(B); City of Marina v. Board of Trustees of the California State University (2006) 
39 Cal.4th 341, 366; Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296, 308-309. 
14 POET, LLC v. California Air Res. Bd. (2013) 218 Cal.App.4th 681, 736, 739-740, as modified on 
denial of reh'g (Aug. 8, 2013), review denied (Nov. 20, 2013); see also Preserve Wild Santee v. City of 
Santee (2012) 210 Cal.App.4th 260, 281 (EIR deficient for failure to specify performance standards in 
plan for active habitat management of open space preserve); Endangered Habitats League, Inc. v. 
County of Orange (2005) 131 Cal.App.4th 777, 794 (EIR's deferral of acoustical report demonstrating 
structures designed to meet noise standards without setting the actual standards is inadequate for 
purposes of CEQA); Gentry v. Murrieta (1995) 36 Cal.App.4th 1359, 1396 (negative declaration's 
deferral of mitigation measure improper where the measure required applicant to comply with 
recommendations of a report that did not exist yet with no further guidance on what mitigation was 
necessary). 
15 See Pochet Protectors v. City of Sacramento (2004) 124 Cal. App.4th 903, 926-927; Sundstrom v. 
County of Mendocino (1974) 202 Cal.App.3d 296, 304. 
16 Pub. Resources Code§ 21151; 14 CCR§ 15064(f); Citizens for Responsible Equitable Envt'l Dev. v. 
City of Chula Vista ("CREED") (2011) 197 Cal.App.4th 327, 330-331; Communities for a Better Env't 
v. South Coast Air Quality Mgmt. Dist. (2010) 48 Cal.4th 310, 319 ("CBE v. SCAQMD''). 
17 Pub. Resources Code§ 21068; 14 CCR§ 15382; County Sanitation Dist. No. 2 v. County of Kern 
(2005) 127 Cal.App.4th 1544, 1581. 
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enough that the impacts are "not trivial."18 Substantial evidence, for purposes of 
the fair argument standard, includes "fact, a reasonable assumption predicated 
upon fact, or expert opinion supported by fact." 19 

Whether a fair argument exists is a question of law that the court reviews de 
novo, with a preference for resolving doubts in favor of environmental review.20 In 
reviewing a decision to prepare a negative declaration rather than an EIR, courts 
"do not defer to the agency's determination."21 

The fair argument standard creates a "low threshold" for requiring 
preparation of an EIR and affords no deference to the agency's determination.22 

Where substantial evidence supporting a fair argument of significant impacts is 
presented, the lead agency must prepare an EIR "even though it may also be 
presented with other substantial evidence that the project will not have a 
significant effect."23 A reviewing court must require an EIR if the record contains 
any "substantial evidence" suggesting that a project "may have an adverse 
environmental effect"-even if contrary evidence exists to support the agency's 
decision. 24 

Where experts have presented conflicting evidence on the extent of the 
environmental effects of a project, the agency must consider the effects to be 
significant and prepare an EIR. 25 In short, when "expert opinions clash, an EIR 
should be done."26 "It is the function of an EIR, not a negative declaration, to 
resolve conflicting claims, based on substantial evidence, as to the environmental 
effects of a project."27 In the context of reviewing a mitigated negative declaration, 

18 No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 83 fn. 16. 
19 Pub. Resources Code§ 21080(e)(l) (emphasis added); CREED, 197 Cal.App.4th at 331. 
2° CREED, 197 Cal.App.4th at 331; Pochet Protectors, 124 Cal.App.4th at 927. 
21 Mejia v. City of Los Angeles (2005) 130 Cal.App.4th 322, 332; Sierra Club v. County of Sonoma 
(1992) 6 Cal.App.4th 1307, 1318. 
22 Pochet Protectors, 124 Cal.App.4th at 928. 
23 Pub. Resources Code§ 2115l(a); 14 CCR§ 15064(f)(l); Pochet Protectors, 124 Cal.App.4th at 927; 
County Sanitation Dist. No. 2, 127 Cal.App.4th at 1579 ("where the question is the sufficiency of the 
evidence to support a fair argument, deference to the agency's determination is not appropriate.") 
(quoting Sierra Club). 
24 Mejia, 130 Cal.App.4th at 332-333. 
25 Pochet Protectors, 124 Cal.App.4th at 935; Sierra Club, 6 Cal.App.4th at 1317-1318; CEQA 
Guidelines § 15064(£)(5). 
26 Pochet Protectors, 124 Cal.App.4th at 928; Sierra Club, 6 Cal.App.4th at 1317-1318. 
27 Pochet Protectors, 124 Cal.App.4th at 935. 
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"neither the lead agency nor a court may 'weigh' conflicting substantial evidence to 
determine whether an EIR must be prepared in the first instance."28 Where such 
substantial evidence is presented, "evidence to the contrary is not sufficient to 
support a decision to dispense with preparation of an EIR and adopt a negative 
declaration, because it could be 'fairly argued' that the project might have a 
significant environmental impact."29 

The fair argument test requires the preparation of an EIR whenever "there is 
substantial evidence that any aspect of the project, either individually or 
cumulatively, may cause a significant effect on the environment, regardless of 
whether the overall effect of the project is adverse or beneficial."30 Such substantial 
evidence is present here and requires the preparers of this IS/MND to take a closer 
look at the environmental impacts of the Project in an EIR. 

III. THE CITY FAILED TO PROVIDE THE DOCUMENTS REFERENCED 
IN THE IS/MND FOR THE ENTIRE COMMENT PERIOD 

The City violated CEQA and improperly truncated the public comment period 
when it failed to make all documents referenced or relied on in the IS/MND 
available for public review during the entire public comment period.31 As a result, 
Santa Clara Citizens and other members of the public were unable to complete a 
meaningful review and analysis of the IS/MND and its supporting evidence. The 
City delayed providing the coalition access to responsive records, while denying the 
coalition's request to extend the comment period. We therefore provide these initial 
comments on the IS/MND and reserve our right to submit supplemental comments 
at a future date. 

CEQA and the CEQA Guidelines require that "all documents referenced" and 
"all documents incorporated by reference" in a negative declaration shall be "readily 
accessible to the public during the lead agency's normal working hours" during the 
entire public comment period. 32 The courts have held that the failure to provide 
even a few pages of a CEQA document for a portion of the review and comment 
period invalidates the entire CEQA process, and that such a failure must be 

2s Id. at 935. 
29 Sundstrom, 202 Cal.App.3d at 310 (citation omitted). 
30 14 C.C.R. § 15063(b)(l) (emphasis added). 
31 See PRC§ 21092(b)(l); 14 CCR§ 15087(c)(5). 
32 Pub. Resources Code§ 21092(b)(l); 14 C.C.R. § 15072(g)(4); see Ultramar v. South Coast Air 
Quality Man. Dist. (1993) 17 Cal.App.4th 689, 699. 
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remedied by permitting additional public comment. 33 It is also well settled that a 
CEQA document may not rely on hidden studies or documents that are not provided 
to the public.34 

On September 23, 2020, we submitted a request to the City for "immediate 
access to any and all documents referenced or incorporated by reference in the 
Initial Study/Mitigated Negative Declaration related to the 1111 Comstock Street 
Project" (Request No. 20-554).35 On September 29, 2020, the City asked for 
clarification as to what records were sought, even though there was no ambiguity in 
such a basic request. In a follow-up letter to the City on October 1, 2020, we 
explained that our request included "all documents referenced and referred to 
throughout the MND and used to support conclusions reached in the MND, 
including any documents not made available in the Appendices."36 

On October 5, the City stated that responsive documents would be provided 
by October 19, 2020-six days after the close of the comment period. The City then 
provided us with documents referenced in the IS/MND on October 9, four days 
before the public review and comment period ended. CURE and other members of 
the public have therefore been denied access to the relevant documents referenced 
and incorporated by reference in the MND during the entire public comment period 
in violation of CEQA.37 

IV. THE IS/MND FAILS TO PROVIDE A COMPLETE AND ACCURATE 
PROJECT DESCRIPTION 

CEQA requires that an EIR "set forth a project description that is sufficient 
to allow an adequate evaluation and review of the environmental impact."38 

33 Ultramar v. South Coast Air Quality Man. Dist. (1993) 17 Cal.App.4th 689, 699. 
34 Santiago Cty. Water Dist. v. Cty. of Orange (1981) 118 Cal.App.3d 818, 831 ("Whatever is required 
to be considered in an EIR must be in that formal report; what any official might have known from 
other writings or oral presentations cannot supply what is lacking in the report."). 
35 Letter from Adams, Broadwell, Joseph & Cardozo ("ABJC") to City of Santa Clara re Request for 
Immediate Access to Documents Referenced in the Mitigated Negative Declaration - 1111 Comstock 
Street Project by Prime Data Centers (PLN2019-13941; CEQ2020-01079) (September 23, 2020). 
36 Letter from ABJC to City of Santa Clara re FOLLOW-UP to Request for Immediate Access to 
Documents Referenced in Mitigated Negative Declaration - 1111 Comstock Street Project by Prime 
Data Centers (PLN2019-13941; CEQ2020-01079) (October 1, 2020). 
37 See Ultramar, 17 Cal.App.4th 689, 699. 
38 San Joaquin Raptor Rescue Center v. County of Me1'ced 149 Cal.App.4th 645, 654 (citing 14 C.C.R. 
§ 15124). 
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Similarly, an IS/MND must present a complete and accurate description of the 
project under consideration.39 "The scope of the environmental review conducted for 
the initial study must include the entire project .... [A] correct determination of the 
nature and scope of the project is a critical step in complying with the mandates of 
CEQA."40 A negative declaration is "inappropriate where the agency has failed 
either to provide an accurate project description or to gather information and 
undertake an adequate environmental analysis. An accurate and complete project 
description is necessary for an intelligent evaluation of the potential environmental 
impacts of the agency's action. Only through an accurate view of the project may 
affected outsiders and public decision-makers balance the proposal's benefit against 
its environmental cost, consider mitigation measures, assess the advantage of 
terminating the proposal ... and weigh other alternatives in the balance."41 

The IS/MND fails to provide a complete description of several of the Project's 
components, including details of the demolition of the existing improvements on the 
site; specifications of the generators and other technology to be employed; and 
construction processes, schedules and details. Moreover, no description of critical 
processes that will take place throughout the Project's lifetime-such as de­
energizing of generators for maintenance and testing-is offered. In the absence of 
this crucial information, the public is precluded from meaningful review of the 
Project's potential impacts. 

V. SUBSTANTIAL EVIDENCE SUPPORTS A FAIR ARGUMENT THAT 
THE PROJECT MAY RESULT IN SIGNIFICANT IMPACTS 

As noted above, under CEQA, a lead agency must prepare an EIR whenever 
substantial evidence in the whole record before the agency supports a fair argument 
that a project may have a significant effect on the environment. 42 The fair 
argument standard creates a "low threshold" favoring environmental review 

39 14 C.C.R. § 15063(d)(l) (requiring an initial study to include a description of the project). 
40 Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 267 (internal quotations and citations 
omitted). 
41 City of Redlands v. County of San Bernardino (2002) 96 Cal.App.4th 398, 406 (internal quotations 
and citations omitted). 
42 Pub. Resources Code § 21082.2; CEQA Guidelines § 15064(f), (h); Laurel Heights II, supra, 6 Cal. 
4th at p. 1123; No Oil, Inc. v. City of Los Angeles (1974) 13 Cal. 3d 68, 75, 82; Stanislaus Audubon 
Society, Inc. v. County of Stanislaus (1995) 33 Cal.App.4th 144, 150-151; Quail Botanical, supra, 29 
Cal.App.4th at pp. 1601-1602. 
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through an EIR, rather than through issuance of a negative declaration.43 An 
agency's decision not to require an EIR can be upheld only when there is no credible 
evidence to the contrary. 44 Substantial evidence can be provided by technical 
experts or members of the public. 45 "If a lead agency is presented with a fair 
argument that a project may have a significant effect on the environment, the lead 
agency shall prepare an EIR even though it may also be presented with other 
substantial evidence that the project will not have a significant effect."46 

A. The IS/MND Fails to Adequately Disclose, Analyze and Mitigate 
the Project's Potentially Significant Air Quality Impacts 

The IS/MND concludes that emissions from the Project will not have a 
significant impact on air quality. 47 Dr. Clark reviewed the IS/MND and provided 
substantial evidence that the City underestimated the Project's criteria pollutant 
emissions. Thus, substantial evidence demonstrates that the Project will have 
significant impacts beyond what is disclosed, analyzed and mitigated in the 
IS/MND. 

1. The City Lacks Substantial Evidence that the Project's Backup 
Generators Will Run Only 50 Hours Each Year 

The Project includes six 3,000-kW and one 500-kW backup diesel generators 
that the City assumed would run 50 hours per year, which is the Bay Area Air 
Quality Management District's ("BAAQMD") stationary source rule's maximum 
allowable run time. 48 The IS/MND notes that emergency situations, including 

43 Citizens Action to Serve All Students v. Thornley (1990) 222 Cal.App.3d 748, 754. 
44 Sierra Club v. County of Sonoma (1992) 6 Cal.App.4th, 1307, 1318; see also Friends of B Street, supra, 
106 Cal.App.3d at p. 1002 ("If there was substantial evidence that the proposed project might have a 
significant environmental impact, evidence to the contrary is not sufficient to support a decision to 
dispense with preparation of an [environmental impact report] and adopt a negative declaration, 
because it could be 'fairly argued' that the project might have a significant environmental impact"). 
45 See, e.g., Citizens for Responsible and Open Government v. City of Grand Terrace (2008) 160 
Cal.App.4th 1323, 1340 (substantial evidence regarding noise impacts included public comments at 
hearings that selected air conditioners are very noisy); see also Architectural Heritage Assn. v. 
County of Monterey, 122 Cal.App.4th 1095, 1117-1118 (substantial evidence regarding impacts to 
historic resource included fact-based testimony of qualified speakers at the public hearing); Gabric v. 
City of Rancho Palos Verdes (1977) 73 Cal.App.3d 183, 199. 
46 CEQA Guidelines § 15062(f). 
47 IS/MND, p. 32. 
48 IS/MND, p. 34. 
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power failures, as well as p1·ivate utility work to restore services and protecL 
property from damage, are exempt from the limits in BAAQMD's 1·ules and that the 
City did not calculate or analyze emissions beyond t he 50 hotu·s.J9 

The 18/MND also notes that data centers consume more energy than other 
land uses and require an un in terrupted power supply, t hereby admitting that there 
will be sig·njficant emiss ions of criteria pollutants beyond what is modeled.5° For 
example, public safety power shut offs are conducted by Pacific Gas & Electric, 
which are expected to cause power outages of 24 to 48 hours each .5 L Nearby San 
Jose Clean Energy estimates t hat these outages may las t seve1·al days a year, far 
beyond the 50 hours modeled in the IS/MND.52 The IS/MND must be withdrawn, 
and an EIR must be prepared that considers the emissions associated with running 
the backup diesel generators beyond 50 hours. 

B. The IS/MND Fails to Adequately Disclose, Analyze, and 
Mitigate the Project's Potentially Significant Public Health 
Impacts 

The 18/MND concludes that lho Project would not expose sensi tive 1·eceptors 
Lo substan tial pollutant concentrations.63 'T'his conclusion suffer s from two errol's: 
1) the faillll'e of the Air Quality and Greenhouse Gas Emissions AssessmenL 
(Appendix A) to include the most sensjtive receptors in emissions modeling, and 2) 
the failure to model emissions beyond 50 hours of opera tion of the backup 
generators, noted above.64 

The IS/MND's Air Quality Assessment erroneously s tates th at t he "closest 
sensitive 1·eceptors to the proposed project site are existing residences about 3,315 

•IY IS/MND, pp. 34; 105. 
M See ISIMND, p. 6. 
6 1 See Pacific Gas & Electric, Public Safety Power Shutoffs, available al 
h t lp!l.//\1 "'\\ pgP1co111h•n l 'Sb,af1•t I Ir mergPn, \ •1m •1ia1\'.1Jne,-,-/m\t u rnl-d11-u1,-t-e1/111ldfi re~/publ1c·•sr1fc•Ly 
uc11, t:>I' ;:.hutc,ff-fan pa~; Silicon Valley Power, PG&"l~'s Public Safety Power Sh utoffs, available a,t 
ht •.11..,:/uv,, \\ .:-ilicom a Ile\ i h)\\. c.!..J:.l,1_01 ~~ l1IL toinmu m t y/!--afc•!J:..'..11g•C'-~·Ll\!lifu.:.: ... n rC' tl'.:!!.!:JWt 1'•8IH_l tull 
p rogram. 
62 See San J ose Clean Enel'gy, PG&E Power Shutoffs, ava.ilabte at 
hi t p~://san1oi-rdM nPnl'rg\ 111 glpt-p ,,./ . 
~3 IS/MND, p . 36. 
64 DL·. Clark Comments, p . !). 
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feet north of the project site ... "55 The Granada Islamic School is much closer-
1, 700 feet-to the Project site. 

Potential health impacts from operation of the Project's generators were 
evaluated using air quality dispersion modeling and applying BAAQMD 
recommended health impact calculation methods. 56 Though the IS/MND states that 
"[t]he maximum increased cancer risk at the closest sensitive receptor, Granada 
Islamic School, would be 0.02 in one million, and the maximum increased cancer 
risk at the closest residence would be 0.1 in one million," it is unclear where those 
numbers came from. Nothing in the Assessment indicates whether the evaluations 
of health impacts were actually performed at the Granada Islamic School or at the 
residences further away. The Assessment's initial erroneous assumption that the 
closest sensitive receptors were the residences more than 3,000 feet from the Project 
site does not appear to have been corrected during calculations of health risks, as 
Figure 2 in the Assessment does not include the Granada Islamic School in its 
display of sensitive receptors. As asserted by Dr. Clark, such an oversight would 
significantly alter the assumptions and conclusions of the IS/MND. The City must 
re-analyze the Project's impacts in an EIR. 

As required by CEQA, the City must prepare a site-specific baseline health 
risk assessment ("HRA") that calculates the excess incremental lifetime risk for all 
of the nearby receptors. As Dr. Clark points out, "[t]he City's emissions estimates 
for criteria pollutants do not substitute for a health risk analysis of the cancer risk 
posed by exposure to toxic air contaminants (TACs), in particular diesel particulate 
matter (DPM), released during Project construction and operation."57 

Diesel exhaust contains nearly 40 toxic substances, including TACs and may 
pose a serious public health risk for residents in the vicinity of the facility. It has 
been linked to a range of serious health problems, including an increase in 
respiratory disease, lung damage, cancer, and premature death. 58,59 Dr. Clark 

55 IS/MND Appendix A, p. 5. 
56 IS/MND Appendix A, p. 15. 
57 Dr. Clark Comments, pp. 9-10. 
58 Dr. Clark Comments, p. 9. 
59 California Air Resources Board, Initial Statement of Reasons for Rulemaking, Proposed 
Identification of Diesel Exhaust as a Toxic Air Contaminant, Staff Report, June 1998; see also 
California Air Resources Board, Overview: Diesel Exhaust & Health, 
https://ww2.arb.ca.gov/resources/overview-diesel-exhaust-and­
health#:~:text=Diesel%20Particulate%20Matter%20and%20Health&text=In%201998%2C%20CARB 
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asserts that, given the Project's proximity to sensitive receptors and the nature of 
the TACs emitted, an HRA, prepared in accordance with the Office of 
Environmental Health and Hazard Assessment and analyzing the Project's 
potentially significant public health impacts from TACs emitted from the diesel 
particulate matter, is essential. 60 

C. The IS/MND Fails to Adequately Disclose, Analyze and Mitigate 
the Project's Potentially Significant Greenhouse Gas Impacts 

The CEQA Guidelines require a lead agency to compare a project's GHG 
emissions against a threshold of significance that the agency determines applies to 
the Project, or to otherwise determine the extent to which the project complies with 
local regulations and requirements adopted to reduce GHG emissions, provided 
there is no evidence that GHG emissions would be cumulatively considerable.61 

Here, the City chose to use a qualitative approach when considering GHG 
emissions. Rather than measure the Project's emissions against a numerical 
threshold, the IS/MND instead evaluated them based on whether they conflict with 
a plan, policy, or regulation adopted for the purpose of reducing GHG.62 Substantial 
evidence, however, supports a fair argument that the Project's emissions are 
significant. 

1. Substantial Evidence Does Not Support the Conclusion that 
GHG Emissions Will Not Be Significant 

Though BAAQMD provides clear thresholds to which emissions from both 
stationary and nonstationary sources can be compared, 63 the IS/MND fails to 
measure any of the Project's emissions against a numerical threshold, and fails, 
therefore, to demonstrate that Project impacts are less than significant. 

%2Oidentified%2ODPM,and%2Oother%2Oadverse%2Ohealth%2Oeffects; U.S. EPA, Health 
Assessment Document for Diesel Engine Exhaust, Report EPA/6OO/8-9O/O57F, May 2002; 
Environmental Defense Fund, Cleaner Diesel Handbook, Bring Cleaner Fuel and Diesel Retrofits 
into Your Neighborhood, April 2005; http://www.edf.org/documents/494l_cleanerdieselhandbook.pdf, 
accessed July 5, 2020. 
60 Dr. Clark Comments, pp. 9-10. 
61 CEQA Guidelines § 15064.4 subd. (b). 
62 IS/MND, p. 66. 
63 BAAQMD identifies thresholds of significance for emissions from nonstationary operational 
sources as 1,100 MTC02e/yr or 4.6 MTC02e/service population/yr (in the absence of compliance with 
a qualified GHG reduction strategy). The Guidelines set the threshold for stationary operational 
sources at 10,000 MTC02e/yr. BAAQMD CEQA Guidelines (May 2017), p. 2-10. 
4938-00Gacp 
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The IS/MND indicates that total Project emissions are calculated as 10,323 
MTC02e/year. The BAAQMD CEQA Guidelines, meanwhile, provide the following 
thresholds of significance for operational-related GHG emissions for land use 
development projects: "Compliance with a qualified GHG Reduction Strategy; or 
annual emissions less than 1,100 MTC02e/yr; or 4.6 MTC02e/SP/yr (residents + 
employees)."64 

Even subtracting from the total emissions the 522 MTC02e/year attributed to 
generators (since stationary sources are subject to different thresholds than 
nonstationary sources), Project emissions are significant. As stated in BAAQMD's 
CEQA Guidelines, "[i]f annual emissions of operational-related GHGs exceed 
[threshold] levels, the proposed project would result in a cumulatively considerable 
contribution of GHG emissions and a cumulatively significant impact to global 
climate change."65 

2. Compliance with Plans and Policies Does Not Establish that the 
Project's GHG Emissions Would Be Less Than Significant 

The IS/MND concludes that the Project's GHG emissions would not have a 
significant impact on the environment because the Project is consistent with the 
City of Santa Clara Climate Action Plan ("CAP"), as well as other plans, policies, 
and regulations adopted for the purpose of reducing GHG emissions.66 Substantial 
evidence, however, supports a fair argument that the Project's GHG emissions are 
significant notwithstanding their consistency with local, regional, and state plans. 

As stated above, the Project's total operational emissions amount to 10,323 
MTC02e annually-significantly higher than the 1,100 MTC02e/year threshold 
established by BAAQMD. The IS/MND fails to describe how this might be abated 
through the Project's compliance with GHG reduction strategies. 

Furthermore, the IS/MND relies on obtaining the status of less-than­
significant for the Project's emissions from a plan that is set to expire before the 
Project is implemented. The City's Climate Action Plan, adopted in 2013, contains 
projected emissions and measures designed to help the City meet statewide 2020 

64 BAAQMD CEQA Guidelines (May 2017), p. 2-4. 
65 Id. 
66 IS/MND, p. 70-71. 
4938-006acp 
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goals established by AB 32.67 As acknowledged in the IS/MND, "consistency with 
the CAP cannot be used to determine significance under CEQA."68 

The IS/MND argues that because electricity-by far the biggest source of the 
Project's emissions-is provided by Silicon Valley Power, "a utility on track to meet 
the 2030 GHG emissions reductions target established by SB 32," the Project would 
generate lower emissions than the statewide average for an equivalent facility. 69 

Additionally, because the Project would allegedly comply with several applicable 
City and state plans, including green building and energy efficiency measures, and 
policies adopted to reduce GHG emissions, the IS/MND concludes that "the project 
would not generate greenhouse gas emissions, either directly or indirectly, that may 
have a significant impact on the environment."70 

The IS/MND fails, however, to establish that the Project's consistency with 
these plans and programs will ensure that the Project's contribution to global 
climate change is not significant. Despite compliance with these plans, Dr. Clark 
reiterates that calculations of the Project's total emissions provided in the IS/MND 
nevertheless surpass BAAQMD's thresholds, demonstrating that emissions would 
be significant. The City must prepare an EIR that analyzes and mitigates these 
significant GHG emissions. 

V. CONCLUSION 

CEQA requires that an EIR be prepared if there is substantial evidence that 
a project, either individually or cumulatively, may have a significant impact on the 
environment. 71 As discussed above, there is substantial evidence supporting a fair 
argument that the Project would result in significant adverse impacts that were not 
identified or adequately analyzed in the IS/MND. 

We urge the City to fulfill its responsibilities under CEQA by withdrawing 
the IS/MND and preparing a legally adequate EIR to address the potentially 
significant impacts described in this comment letter. Only by complying with all 

e1 Id. at 67. 
GB Id. 
69 Id. 
70 Id. 
71 Pub. Resources Code§ 21151; 14 CCR §15063(b)(l). 
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applicable laws will the City and the public be able to el).sure that the Project's 
environmental impacts are mitigated to less th an significant levels. 

Attachments 

KDH:acp 

4!>38-00Gacp 

Sincerely, 
) . I . . 

Kendra Hartmann 
Tanya Gulesserian 
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' IU l,io 

( la1 k ft Associoles 
Environmental Consulting, Inc. 

OFFICf 

I 2'105 Venice Blvd 
Suilr 111 
I o•, Angele:; , CA 90066 

PHONE 

310 907 6165 

FAX 
.i 10-398-161.6 

EMAIL 
jr l;irl( assoc@gmr1 il con1 

October 12, 2020 

Adams Broadwell Joseph & Cardozo 
60 I Gateway Boulevard, Suite I 00 
South San Francisco, CA 94080 

A ttn: Ms. Kendra D. Hartmann 

Subject: Comment Letter on Initial Study With P1·oposed 
Mitigated Negative Declaration (IS/MN D) for 1111 
Comstock Street Data Center, Santa Clara, California, 
PLN2019-13941 and CEQ2020-01079 

Dear Ms. Hartmann: 

At the request of Adams Broadwell Joseph & Cardozo (ABJC), 

Clark and Associates (Clark) has reviewed materials related to the 

1S/MND for the above referenced project. The IS/MND was prepared 

by David .J. Powers and Associates, fnc. for the City of Santa Clara 

Community Development Department. 

Clark's review of the materials in no way constitutes a validation 

of the conclusions or materials contained within the project record. lfwe 

do not comment on a specific item this docs not constitute acceptance of 

lhe item. 

General Comments: 

The City's analysis of the air qual ity impacts of emissions from 

the construction and operational phases of the project are unsupported 

and nawed. Tl1c analysis in the IS/MND fai ls to quantify the tota l 

e1niss ions in a meaningful manner in which yearly and daily emiss ions 

may be compared to relevant and appropriate standards, rHils to address 

necessary mitigation measures to reduce significant impacts, and makes 

assertions about the impacts to lhe surrounding communities without a 

clear and reproducible methodology. Several mitigation measures 

outlined in lhe DEIR are mere ly aspirational and may not effecti vely 

reduce emissions from the project. These fl aws are detai led below, 
I I I I I 1' 1: 



making the conclusions in the IS/MND unsupported. The City must update their analysis as an 

Environmental Impact Report (EIR) to correct the unsupported conclusions presented in the IS/MND. 

Project Description 

According to the IS/MND, the approximately 1.38-acre project site, located at 1111 Comstock Street 

(APN 224-08-092) in Santa Clara, is currently developed with a one-story, 23,765 square foot (sf) 

industrial building and a paved parking lot. The site is zoned as Light Industrial, and has a General 

Plan designation of Low Intensity Office/R&D. The project proposes to demolish the existing 

improvements on the site to construct a four-story, 121,170 sf data center building. The data center 

building would house computer servers for private clients in a secure and environmentally controlled 

structure and would be designed to provide 10 megawatts (MW) of information technology (IT) 

power. Mechanical equipment for building cooling would be located on the roof. Standby backup 

emergency electrical generators would be installed to provide for an uninterrupted power supply. Six 

3,000-KW diesel-fueled engine generators and one 500-kW diesel-fueled engine generator would be 

located within a generator room on the first floor of the building. Fuel for the generators would be 

stored in two 30,000-gallon underground storage tanks which would feed individual 160-gallon 

daytanks located adjacent to each generator. 

The data center building would be approximately 80 feet in height, with parapets extending to a height 

of 87 .5 feet. A metal roof screen would extend to a height of 98 feet to shield mechanical equipment. 

The building would be located in the southern, central portion of the site and set back approximately 

15 feet from the southern property line on Comstock Street, 45 feet from the northern property line, 

50 feet from the western property line, and 25 feet from the eastern property line. 

Access to the site would be provided by a primary driveway on Comstock Street. The primary 

driveway would be approximately 26 feet wide and would be located in the southwestern portion of 

the site in the same location as the existing driveway entrance. A secondary driveway entrance for 

emergency access would be constructed on Comstock Street in the southeastern portion of the site and 

would be approximately 22 feet wide. The emergency driveway would wrap around the perimeter of 

the building and would include a curb and handicap ramp. The project would provide approximately 

24 parking spaces, including one accessible space and two clean air/vanpool/EV spaces, located along 

the western side of the building. 

21 p ,lg t: 



Generator Testing Schedule 

The seven emergency backup generators would each be tested once per month for up to one hour. 

Tests would be conducted with no load for 11 months out of the year, and at with full load one month 

out of the year. 

Existing Project Site 

The existing improvements on the site would be demolished to allow for construction of the project. 

Demolition and construction activities would last approximately 12 months. Excavation for utilities 

would extend to depths of up to eight feet. Roughly 860 cubic yards of soil would be removed from 

the site as a result of excavation activities. Augered foundation piles would extend to a depth of 80 

1111 Comstock Data Center 7 Initial Study City of Santa Clara September 2020 feet. The site would 

be graded to direct stormwater flows towards the biotreatment area located along the western 

boundary of the site. 

The project proposes to remove approximately 24 existing trees on-site and plant five replacement 

trees. New landscaping consisting of trees, shrubs, sedge, perennials, bulbs, annuals and groundcover 

would be installed in the northeastern, northwestern, and southwestern corners of the site, as well as 

the southern perimeter of the site, and the western side of the proposed building. 

The project proposes to construct a stonnwater treatment area between the west side of the building 

and the parking lot. The existing storm drain line on the site would be removed and a new 12-inch 

storm drain line would connect the treatment area to the existing storm drain line in Comstock Street. 

Pedestrian walkways would be composed of permeable pavers. The site would have a total of 

approximately 28,337 sf of pervious surface, which would be an increase compared to existing 

condition. 

Specific Comments: 

1. The IS/MND Fails To Model The Diesel Particulate Matter (DPM) Concentration At the 

Closest Sensitive Receptor To The Site 

According to the IS/MND the project will be a source of air pollutant emissions during construction 

and operation, with the main source being backup generator testing and maintenance. The diesel­

fueled generators emit diesel particulate matter (DPM), which is a known toxic air contaminant 
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(TAC). The generators are also a source of PM2.5, which is also known to induce adverse health 

effects. 

Based on the assumption that each of the six 3000-kW generators and one 500-kW generator would 

operate up to 50 hours a year during testing and maintenance, the City calculated that approximately 

49 lbs of DPM per year would be emitted. Dispersion modeling in the IS/MND attempts to define the 

concentration of DPM to which sensitive receptors would be exposed over time. 

The IS/MND defines Sensitive Receptors as persons who are most likely to be affected by air 

pollution: infants, children under 18, the elderly over 65, athletes, and people with cardiovascular and 

chronic respiratory diseases. Locations that may contain a high concentration of these sensitive 

population groups include residential areas, hospitals, daycare facilities, elder care facilities, 

elementary schools, churches and places of assembly, and parks. According to the IS/MND the closest 

sensitive receptors to the proposed project site are the Granada Islamic School, located about 1,700 

feet (approximately 536 meters) no1ihwest of the project site; existing residences about 3,3 I 5 feet 

north of the project site; and additional residences about 4,330 and 4,590 feet south of the project site. 1 

The maximum average annual off-site DPM concentrations were used to calculate potential increased 

cancer risks from the project. Average annual DPM concentrations were used as being representative 

of long-term (30-year) exposures for calculation of cancer risks. 2 

According to the Proponent, the maximum modeled annual DPM and PM2.5 concentration from 

operation of the generators at the data center was 0.000 I µg/m 3 at several residential receptors north 

of the project site on Lafayette Street. Concentrations at all other existing residential locations would 

be lower than the maximum concentration. 3 

1 Powers. 2020. Initial Study 1111 Comstock Data Center. Prepared by David J. Powers and Associates, Inc. for the 
City of Santa Clara Community Development Department. Page 36 

2 Powers. 2020. Initial Study 1111 Comstock Data Center. Prepared by David J. Powers and Associates, Inc. for the 
City of Santa Clara Community Development Depatiment. Page 36 

3 Powers. 2020. Initial Study 1111 Comstock Data Center. Prepared by David J. Powers and Associates, Inc. for the 
City of Santa Clara Community Development Department. Page 37 



Based on the maximum modeled DPM concentrations that assume operation for 50 hours per year per 

generator, maximum increased cancer risks and non-cancer health impacts were calculated using 

BAAQMD recommended methods. The maximum increased cancer risk at the closest sensitive 

receptor, Granada Islamic School, would be 0.02 in one million, and the maximum increased cancer 

risk at the closest residence would be 0.1 in one million. 4 These conclusions are not supported by the 

data presented within the report. 

A review of Appendix A to the IS/MND, the Air Quality and GHG Emissions Assessment prepared 

by the Illingworth and Rodkin, Inc., shows that the closest sensitive receptor (Granada Islamic School) 

and all of the closest worker receptors are not included in the A ERM OD model of the emissions from 

the site. The report within Appendix A is originally dated November 11, 2019 and was updated May 

19, 2020. On pages 6 and 15 of the lllingworth and Rodkin report, it states that the closest sensitive 

receptors to the proposed project site and additional residences are about 4,330 and 4,590 feet south 

of the project site. DPM and PM2s concentrations were calculated at the locations of existing 

residences in the project area. The report does not indicate if any other receptors are included in the 

analysis. Figure 2 of Appendix A clearly indicates the nearest sensitive receptors identified by the 

proponent. What the figure does not identify is the location of the Granada Islamic School. 

4 Powers. 2020. Initial Study 1111 Comstock Data Center. Prepared by David J. Powers and Associates, Inc. for the 
City of Santa Clara Community Development Department. Page 3 7 



Figure 2- Project Site, I nfluencc Arca ( red rircle) anti ea rest Sensitive Receptors (yellow + ) 
and Location of ~faximum TAC Impact and PM2.5 Concentrntion 
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Figure 2- Project Site, lnllucncc Arca (red circle) and Nea rest Sensitive Receptors (yellow+) 
and Location of Maximum TAC Impact and PM2.5 C'onccntration 
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The figure above clearly indicates the location of the Granada Islamic School, which is much closer 

than the residences indicated by the yellow crosses on the figures above. This oversight significantly 

alters the assumptions and conclusions contained within the IS/MND. The City must re-analyze the 

project impacts and present them in an EIR for the site. 

2. The IS/MND's Analysis of Risk Fails to Meet Its Obligation to Calculate the Risk from 

Emissions to the Maximum Exposed Individual (MEI). 

According to the BAAQMD CEQA Guidelines,5 emissions from a new source or emissions affecting 

a new receptor would be considered significant where ground-level concentrations of carcinogenic 

TA Cs from any source result in an increased cancer risk greater than I 0.0 in one million, assuming 

a 70-year lifetime exposure. The Maximum Exposed Individual (MEI) is normally defined as an 

individual who is present at the point of maximum impact (PMI) as outlined in the Office of 

Environmental Health and Hazard Assessment's (OEHHA's) Air Toxic Hot Spots Program Risk 

Assessment Guidelines6 (Toxic Hot Spots). Under Section 4.7.1 of the OEHHA Guidance, the 

modeling analysis should contain a network of receptor points with sufficient detail (in number and 

density) to permit the estimation of the maximum concentrations. Locations that must be identified 

include: 

• The maximum estimated off-site impact or point of maximum impact (PMI), 

• The maximum exposed individual at an existing residential receptor (MEIR), 

• The maximum exposed individual at an existing occupational worker receptor (MEIW). 

The modeling performed for the IS/MND fails to identify the PMI and the MEIW. This oversight 

significantly alters the assumptions and conclusions contained within the IS/MND. The City must re­

analyze the project impacts and present them in an EIR for the site. 

5 BAAQMD. 2017. California Environmental Quality Act Air Quality Guidelines. Bay Area Air Quality Management 
District (BAAQMD). May 2017. Page D-40 

6 OEHHA. 2015. Air Toxic Hot Sports Program Risk Assessment Guidelines. Guidance Manual For Preparation of 
Health Risk Assessments at pdfpage 99. 



3. The Proposed Emission Controls Assumes that Testing and Maintenance Operations Can 

Be Performed in Approximately One-Fourth of the Normally Required Time 

Emissions from combustion engines for stationary uses, including diesel generators, are generally 

regulated by the U.S. Environmental Protection Agency (U.S. EPA) and the California Air Resources 

Board (CARB). Engine emission standards are promulgated in a tiered system that designates 

maximum pollutant emissions. Unlike Off-Road Diesel-Powered Engines for Mobile Sources 

(currently utilizing Tier 4 Interim and Final technology which reduce PM2.5 emissions by 90% and 

more) all new generators have U.S. EPA Tier II rating and need to be outfitted with diesel patiiculate 

filters. Diesel-powered generator engines should be fueled using ultra-low sulfur diesel fuel with a 

maximum sulfur content of 15 patis per million (ppm). According to the City, all generator engines 

would be equipped with California Air Resources Board (CARB) Level 3 verified diesel patiiculate 

filters (DPFs) with a minimum control efficiency of 85 percent removal of patiiculate matter. 

In the absence of stricter emission control devices, the City is proposing to reduce the number of 

hours of potential operation for testing and maintenance on an annual basis. Rather than assuming 

testing would occur for up to 50 hours per year for each generator, the City is assuming that the same 

types of maintenance and testing that needs to be performed to ensure the operations of the generators 

can be accomplished in 24% of the time generally assumed to be required (12 hours instead of 50 

hours). Given the complexity of the equipment, reducing the maintenance and testing period by 76% 

seems like an illogical and unsustainable mitigation measure. The proponents must evaluate the 

emissions again considering the required maintenance period and include all of the maintenance for 

the whole campus in this evaluation. 

4. The City Must Prepare A Site-Specific Baseline Health Risk Assessment Using Methods from 

the Office of Environmental Health and Hazard Assessment to Analyze Diesel Particulate 

Matter Emissions 

The City has failed in its obligation to perform a site-specific health risk assessment (HRA) for the 

project that calculates the excess incremental lifetime risk for all of the nearby receptors , as required 

by CEQA. The City's emissions estimates for criteria pollutants do not substitute for a health risk 
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analysis of the cancer risk posed by exposure to tox ic air contaminants (TACs), in particular diesel 

particu late matter (DPM), released during Project construction and operatio11. Diesel exhaust contains 

nearly 40 tox ic substances, including TACs and may pose a serious public health risk for residents in 

the vicinity of the facility. TA Cs are airborne substances that arc capable of causing short-term (acute) 

and/or long-term (chronic or carcinogenic, i.e., cancer causing) adverse human hea lth effects (i.e .• 

injury or illness). TACs include both organic and inorganic chemical substances. The current 

California list ofTACs includes approximately 200 compounds, including particulate emissions from 

diesel-fueled engines. 

Diese l exhaust has been linked to a range of serious health problems including an increase in 

respiratory disease, lung damage, cancer, and premature death.7,1!·9 Fine DPM is deposited deep in the 

lungs in the smallest airways and can result in increased respiratory symptoms and disease; decreased 

lung function, particularly in children and individuals with asthma; alterations in lung tissue and 

respiratory tract defense mechanisms; and premature death. 10 Exposure to DPM increases the risk of 

lung cancer. lt also causes non-cancer effects including chronic bronchitis, inflammation of lung 

tissue, thickening of the alveolar wa lls, immunological allergic reactions. and ai rway constriction.11 

DPM is a TAC that is recognized by state and federal agencies as causing severe health risk because 

it contains toxic materials, unlike PM2.s and PM10. 12 

7 
California Air Resources Board, Initial Stalement of Reasons for Rulemaking, Proposed Identification of Diesel 

Exhaust as a Toxic Air Contaminant, Staff Report, June 1998; see also Cali fornia Air Resources Board, Overview: 
Diesel Exhaust & Health, h1tps:1 \VII 2.arl1.(:a.gov/resuurcc;>10, er\ 1ew-dic$d •c\haus1-and-
health#: ~\tl.cXl bic>el" o:!0Pi!niculaJc11 u.10-1!Jfiler" .. 20aml~ u201 lcalth&t..:\t In" ,,20 I 998°n2l'~u20l •\RB0 ~~Q1~~!•!1Jil!d0 o2 
UDP~ 1,and~ u21Jolhcr0 o:!Uath er-.c0·u20h.:althu 11~.Q.e~ .!l, 

8 
U.S. EPA, Health Assessment Document for Diesel Engine Exhaust, Repol't 8 PA/600/8-90/057F, May 2002. 

9 Environmenta l Defense f und, Cleaner Diesel llandbook, Bring Cleaner Fuel and Diesel Retrofits inlo Your 
Neighborhood, April 2005; him . \H\w.edl'.org docu111~11h 49 11 deanerd1i:se lhandbool-..ptll , accessed July 5, 2020. 

IQ Cal ifo rnia Air Resources Board, Initial Statement of Reasons for Rulemaking, Proposed Identificat ion of Diesel 
Exhaust as a Toxic Air Contaminant, Staff Repo11, June 1998. 
11 

Findings of the Scientific Review Panel on The Report on Diesel Exhaust as adopted at the Panel's April 22, l998 
Meeting. 

12 
I lealth & Safety Code § 39655(a) (delining "toxic air contaminant" as air pollutants "which may cause or contribute 

to an i11 c1·ease in mo1tality or in serious illness, or which may pose a present or potential hazard to human health. A 
substance that is listed as a hazardous air pollutant pursuant to subsection (b) of Section 112 of the federal act (42 U.S.C. 
Sec. 7412 (b)) is a toxic air contaminant.'') 
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The 1S/MND fa ils to include a site-specific analysis of the Project's construction or operational health 

risk posed by DPM emissions. Given the proximity of sensitive receptors to the site and the nature of 

the TACs em itted, a health risk assessment, prepared in accordance with OEHHA guidance fo r the 

baseline, construction, and future years of the project, is essential. 

5. The TS/MND's Greenhouse Gas Emissions Analysis ls Unsupportable and Flawed 

In its analysis of the Pro,icct's greenhouse gas (GHG) emissions the City ignores the 1, I 00 MT C0 2e­

pcr-year threshold contained in BAAQMD's CEQA Air Quality Ana lysis; the IS/MND indicates, 

however, lhal operational emissions from area sources, water, sol id waste and energy demand total 

10,323 MT C0 2e per year- higher than the I 0,000 MT C02e per yea r threshold for new stationary 

sources. The cumulative estimate or I 0,323 MT C02e per year makes the project a significant emitter 

of GI IGs based on BAAQMD's guideancc. ince the City's Climate Action Plan (CAP) does not 

have qllanlitative thresholds for GI IG emissions, the BAAQMD's threshold wi ll remain the in 

effect.The City must revise its analysis and present a correct assessment of tota l GI I , emissions from 

the prnject as signilicant. The resul ts should be presented in an EJR along with mitigat ion measures 

to correct the impacts. 

Conclusion 

The facts identified and referenced in this comment letter lead me to conclude that the Project 

could reslllt in significant unmitigated impacts if the air quality analysis is not corrected and the 

conditions of approval are not binding. 

Sincerely, 

11 11 , j! l 
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Clark & Associates 

Environmental Consulting, Irie 

O ffice 

12405 Venice Blvd. 
Suite 33 1 

Los Angeles, CA 90066 

Phone 
310-907-6 165 

Fax 
3 I 0-398-7626 

Email 
jclnf'lcassoc@gmail.com 

Ja,11.es J. J. Clarie, Ph.D. 

Prindpal Toxicologist 

Toxicolog)•/Exposure Assessment Modeling 

Risi, Assessment/ Analysis/Dispersion Modeling 

Education: 

Ph.D.. Environme11lal lleallh Scicnct:, University of California, 1995 

M.S., Environmental Health Science, University of California, 1993 

B.S., Biophysical and Biochemical Sciences, Univers ity of Houston, 1987 

Professiona l Experience: 

Dr. Clark is a wefl -recognizcd toxicologist, air modeler, and heallh scientist. He has 30 

years of experience in researching the effects of environmental contaminants on hl1man 

health incllld ing environmental fo tc and transpo11 modeling (SCRBEN3, ABROMOD, 

ISCST3, Johnson-Ettinger Vapor Intrusion Modeling. RBSRAD, GENll); exposure 

assessment modeling (partit io11 ing of contaminants in the environment as well as PBPK 

modeling); conducting and managi11g humfln health risk assessments for regulatory 

compliance and risk-based clean-up lewis; and tox icological and medical literature 

research. 

Sig11ificanl pl'Ojects performed by Dr. Clark include lhc fo llowing: 

LITIGATION SUPPORT 

Case: Pamela Buller Vs. Mallinckrodt, Inc. & Cotter Co.l'por:ition. Case No.: 
4:20 l 8cv01 70 I United Stnles District Cou1't Eastern District of Missouri Eastern 
Division 

Case: Kenneth Edward Koterba Vs. M:illi11ckroclt, Inc. & Cotter Corporl\ lion. 

Cnsc No.: 4:2018cv01702 United States District Court Enstem District of Missouri 
Eastern Division 

C nse: Anthony I.lines Vs. Mnllinckrodt, Inc. & Cotter C orporation. Case No.: 

4:2018cv0 I 703 United States District Court Eastern District of Missouri Eastern 
Division 



Case: Emery David Walick, III Vs. Mallinckrodt, Inc. & Cotter Corporation. Case 

No.: 4:2018cv01704 United States District Comi Eastern District of Missouri 

Eastern Division 

Client: Humphrey, Farrington & McClain, P.C., Independence, Missouri 

Dr. Clark performed a historical dose reconstruction for community members exposed to 

radioactive waste released into the environment from the St. Louis Air Port Site (SLAPS) 

and the Hazelwood Interim Storage Site (HISS). The releases resulted in impacts to soils, 

sediments, surface waters, and groundwater in the vicinity of the SLAPS and HISS sites. 

The analysis was performed in general accordance with the methods outlined by the 

Agency for Toxic Substances Control (ATSDR) for assessing radiation doses from 

historical source areas in Notih St. Louis County, Missouri. 

Case Result: Trial Pending 

Case: Don Strong, et al. vs. Republic Services, Inc., Bridgeton Landfill, LLC, vs. 

Cotter Corporation, N.S.L., Case No.: 17SL-CC01632-01 Circuit Comi of St. Louis 

County, State of Missouri, Division 17 

Client: Humphrey, Farrington & McClain, P.C., Independence, Missouri 

Dr. Clark performed a historical dose reconstruction for community members from 

radiologically impacted material (RIM) releases from the adjacent West Lake Landfill. 

The analysis was performed in general accordance with the methods outlined by the 

Agency for Toxic Substances Control (ATSDR) for assessing radiation doses from 

historical source areas in No1ih St. Louis County, Missouri. 

Case Result: Settlement in favor of plaintiff. 

Case: Arnold Goldstein, Hohn Covas, Gisela Janette La Bella, et al .. vs. Exxon 

Mobil Corporation, PBF Energy Inc., Torrance Refining Company LLC, et al., 

Case No.: 2: 17-cv-02477DSF United States District Court for the Central District 

of California 

Client: Sher Edlging, LLP, San Francisco, California and Matern Law Group , 

PC., El Segundo, California 



Dr. Clark performed a historical dose reconstruction for community members from an 

active 700 acre petroleum refinery in Los Angeles. The analysis included a multi-year 

dispersion model was performed in general accordance with the methods outlined by the 

U.S. EPA and the SCAQMD for assessing the health impacts in Torrance, California. The 

results of the analysis are being used as the basis for injunctive relief for the communities 

surrounding the refinery. 

Case Result: Trial Pending 

Case: Scott D. McCiurg, et al. v. Mallinckrodt Inc. and Cotter Corporation. 

Lead Case No.: 4:12CV00361 AGF United States District Cou11 Eastern District 

of Missouri Eastern Division 

Client: Environmental Law Group, Birmingham, AL. 

Dr. Clark performed a historical dose reconstruction for community members and workers 

exposed to radioactive waste released into the environment from the St. Louis Air Po1t Site 

(SLAPS) and the Hazelwood Interim Storage Site (HISS). The releases resulted in impacts 

to soils, sediments, surface waters, and groundwater in the vicinity of the SLAPS and HISS 

sites. The analysis included the incorporation of air dispersion modeling across the 

community to determine ground-level air concentrations and deposition of thorium and 

uranium isotopes and their respective daughter products. The dose reconstruction 

considered all relevant pathways to determine total doses of radiation received across the 

community from 1946 through 2017. 

Case Result: Settlement in favor of plaintiff. 

Case: Mary Ann Piccolo V. Headwaters Incorporated, et al. Seventh Judicial 

Comi In and For Carbon County, State of Utah. Case No. 130700053 

Client: Law Offices of Roy L. Mason. Annapolis, MD 

Dr. Clark performed a dose assessment of an individual occupationally exposed to metals 

and silica from fly ash who later developed cancer. A review of the individual's medical 

and occupational history was performed to prepare opinions regarding his exposure and 

later development of cancer. 



Case Result: Settlement in favor of plaintiff. 

Case: Tracey Coleman V. Headwaters Incorporated, et al. Seventh Judicial Court 

In and For Carbon County, State of Utah. Case No. 140902847 

Client: Law Offices of Roy L. Mason. Annapolis, MD 

Dr. Clark performed a dose assessment of an individual occupationally exposed to metals 

and silica from fly ash who later developed cancer. A review of the individual's medical 

and occupational history was performed to prepare opinions regarding his exposure and 

later development of cancer. 

Case Result: Settlement in favor of plaintiff. 

Case: David Dominguez and Amanda Dominguez V. Cytec Industries, Inc et al. 

Superior Court of the State Of California for the County Of Los Angeles - Central 

Civil West. Civil Action. BC533123 

Client: Rose, Klein, Marias, LLP, Long Beach, California 

Dr. Clark performed a toxicological assessment of an individual occupationally exposed to 

hexavalent chromium who later developed cancer. A review of the individual's medical 

and occupational history was performed to prepare opinions regarding her exposure and 

later development of cancer. 

Case Result: Settlement in favor of plaintiff. 

SELECTED AIR MODELING RESEARCH/PROJECTS 

Client(s) - Multiple 

Indoor Air Evaluations, California: Performed multiple indoor air screening evaluations 

and risk characterizations consistent with California Environmental Protection Agency's 

(Cal/EPA) Department of Toxic Substances Control (DTSC) and Regional Water Quality 

Control Board (RWQCB) methodologies. Characterizations included the use of DTSC's 

modified Johnson & Ettinger Model and USEP A models, as well as the attenuation factor 

model currently advocated by Cal/EPA's Office of Environmental Health and Hazard 

Assessment (OEHHA). 



Client - Confidential 

Dr. Clark performed a comprehensive evaluation of criteria pollutants, air toxins, and 

particulate matter emissions from a carbon black production facility to determine the 

impacts on the surrounding communities. The results of the dispersion model were used 

to estimate acute and chronic exposure concentrations to multiple contaminants and were 

be incorporated into a comprehensive risk evaluation. 

Client - Confidential 

Dr. Clark performed a comprehensive evaluation of air toxins and paiiiculate matter 

emissions from a railroad tie manufacturing facility to determine the impacts on the 

surrounding communities. The results of the dispersion model have been used to estimate 

acute and chronic exposure concentrations to multiple contaminants and have been 

incorporated into a comprehensive risk evaluation. 

EMERGING/PERSISTENT CONT AMIN ANT RESEARCH/PROJECTS 

Client: City of Santa Clarita, Santa Clarita, California 

Dr. Clark managed the oversight of the characterization, remediation and development 

activities of a former 1,000 acre munitions manufacturing facility for the City of Santa 

Clarita. The site is impacted with a number of contaminants including perchlorate, 

unexploded ordinance, and volatile organic compounds (VOCs). The site is currently 

under a number of regulatory consent orders, including an Immanent and Substantial 

Endangerment Order. Dr. Clark assisted the impacted municipality with the development 

ofremediation strategies, interaction with the responsible parties and stakeholders, as well 

as interfacing with the regulatory agency responsible for oversight of the site cleanup. 

Client Confidential, Los Angeles, California 

Dr. Clark is performing a comprehensive review of the potential for pharmaceuticals and 

their by-products to impact groundwater and surface water supplies. This evaluation will 

include a review if available data on the history of pharmaceutical production in the United 

States; the chemical characteristics of various pharmaceuticals; environmental fate and 

transport; uptake by xenobiotics; the potential effects of pharmaceuticals on water 

treatment systems; and the potential threat to public health. The results of the evaluation 

may be used as a briefing tool for non-public health professionals. 



PUBLIC HEAL TH/TOXICOLOGY 

Client: Brayton Purcell, Novato, California 

Dr. Clark performed a toxicological assessment of residents exposed to methyl-te11iary 

butyl ether (MTBE) from leaking underground storage tanks (LUSTs) adjacent to the 

subject property. The symptomology ofresidents and guests of the subject prope11y were 

evaluated against the known outcomes in published literature to exposure to MTBE. The 

study found that residents had been exposed to MTBE in their drinking water; that 

concentrations of MTBE detected at the site were above regulatory guidelines; and, that 

the symptoms and outcomes expressed by residents and guests were consistent with 

symptoms and outcomes documented in published literature. 

Client: Covanta Energy, Westwood, California 

Evaluated health risk from metals in biosolids applied as soil amendment on agricultural 

lands. The biosolids were created at a forest waste cogeneration facility using 96% whole 

tree wood chips and 4 percent green waste. Mass loading calculations were used to 

estimate Cr(VI) concentrations in agricultural soils based on a maximum loading rate of 

40 tons of biomass per acre of agricultural soil. The results of the study were used by the 

Regulatory agency to determine that the application of biosolids did not constitute a health 

risk to workers applying the biosolids or to residences near the agricultural lands. 

Client: Kaiser Venture Incorporated, Fontana, California 

Prepared PBPK assessment oflead risk of receptors at a 1, 100-acre former steel mill. This 

evaluation was used as the basis for granting closure of the site by lead regulatory agency. 

RISK ASSESSMENTS/REMEDIAL INVESTIGATIONS 

Kaiser Ventures Incorporated, Fontana, California 

Prepared health risk assessment of semi-volatile organic chemicals and metals for a fifty­

year old wastewater treatment facility used at a 1,100-acre former steel mill. This 

evaluation was used as the basis for granting closure of the site by lead regulatory agency. 



ANR Freight - Los Angeles, California 

Prepared a comprehensive Preliminary Endangerment Assessment (PEA) of petroleum 

hydrocarbon and metal contamination of a former freight depot. This evaluation was as 

the basis for reaching closure of the site with lead regulatory agency. 

Kaiser Ventures Incorporated, Fontana, California 

Prepared comprehensive health risk assessment of semi-volatile organic chemicals and 

metals for 23-acre parcel of a 1, I 00-acre former steel mill. The health risk assessment was 

used to determine clean up goals and as the basis for granting closure of the site by lead 

regulatory agency. Air dispersion modeling using ISCST3 was performed to determine 

downwind exposure point concentrations at sensitive receptors within a 1 kilometer radius 

of the site. The results of the health risk assessment were presented at a public meeting 

sponsored by the Department of Toxic Substances Control (DTSC) in the community 

potentially affected by the site. 

Unocal Corporation - Los Angeles, California 

Prepared comprehensive assessment of petroleum hydrocarbons and metals for a former 

petroleum service station located next to sensitive population center (elementary school). 

The assessment used a probabilistic approach to estimate risks to the community and was 

used as the basis for granting closure of the site by lead regulatory agency. 

Client: Confidential, Los Angeles, California 

Managed oversight of remedial investigation most contaminated heavy metal site in 

California. Lead concentrations in soil excess of 68,000,000 parts per billion (ppb) have 

been measured at the site. This State Superfund Site was a former hard chrome plating 

operation that operated for approximately 40-years. 

Client: Confidential, San Francisco, California 

Coordinator of regional monitoring program to determine background concentrations of 

metals in air. Acted as liaison with SCAQMD and CARB to perform co-location sampling 

and comparison of accepted regulatory method with ASTM methodology. 



Client: Confidential, San Francisco, California 

Analyzed historical air monitoring data for South Coast Air Basin in Southern California 

and potential health risks related to ambient concentrations of carcinogenic metals and 

volatile organic compounds. Identified and reviewed the available literature and calculated 

risks from toxins in South Coast Air Basin. 

IT Corporation, North Carolina 

Prepared comprehensive evaluation of potential exposure of workers to air-borne VOCs at 

hazardous waste storage facility under SUPERFUND cleanup decree. Assessment used in 

developing health based clean-up levels. 

Professional Associations 

American Public Health Association (APHA) 

Association for Environmental Health and Sciences (AEHS) 

American Chemical Society (ACS) 

International Society of Environmental Forensics (ISEF) 

Society of Environmental Toxicology and Chemistry (SET AC) 

Publications and Presentations: 

Books and Book Chapters 

Sullivan, P., J.J. J. Clark, F.J. Agardy, and P.E. Rosenfeld. (2007). Synthetic Toxins In 

The Food, Water and Air of American Cities. Elsevier, Inc. Burlington, MA. 

Sullivan, P. and J.J. J. Clark. 2006. Choosing Sqfer Foods, A Guide To lvlinimizing 

Synthetic Chemicals In Your Diet. Elsevier, Inc. Burlington, MA. 

Sullivan, P., Agardy, F.J., and J.J.J. Clark. 2005. The Environmental Science of Drinking 

Water. Elsevier, Inc. Burlington, MA. 

Sullivan, P.J., Agardy, F.J., Clark, J.J.J. 2002. America's Threatened Drinking Water: 

Hazards and Solutions. Trafford Publishing, Victoria B.C. 

Clark, J.J.J. 2001. "TBA: Chemical Prope1iies, Production & Use, Fate and Transpo1i, 

Toxicology, Detection in Groundwater, and Regulatory Standards" in Oxygenates in 

the Environment. Art Diaz, Ed .. Oxford University Press: New York. 

Clark, J.J.J. 2000. "Toxicology of Perchlorate" in Perchlorate in the Environment. 

Edward Urbansky, Ed. Kluwer/Plenum: New York. 

Clark, J.J.J. 1995. Probabilistic Forecasting of Volatile Organic Compound 

Concentrations At The Soil Surface From Contaminated Groundwater. UMI. 



Baker, J.; Clark, J.J.J.; Stanford, J.T. 1994. Ex Situ Remediation of Diesel Contaminated 

Railroad Sand by Soil Washing. Principles and Practices for Diesel Contaminated 

Soils, Volume III. P.T. Kostecki, E.J. Calabrese, and C.P.L. Barkan, eds. Amherst 

Scientific Publishers, Amherst, MA. pp 89-96. 

Journal and Proceeding Atiicles 

Tam L. IC, Wu C. D., Clark J. J. and Rosenfeld, P.E. (2008) A Statistical Analysis Of 

Attic Dust And Blood Lipid Concentrations OfTetrachloro-p-Dibenzodioxin 

(TCDD) Toxicity Equialency Quotients (TEQ) In Two Populations Near Wood 

Treatment Facilities. Organohalogen Compounds, Volume 70 (2008) page 002254. 

Tam L. IC, Wu C. D., Clark J. J. and Rosenfeld, P.E. (2008) Methods For Collect 

Samples For Assessing Dioxins And Other Environmental Contaminants In Attic 

Dust: A Review. Organohalogen Compounds, Volume 70 (2008) page 000527 

Hensley A.R., Scott, A., Rosenfeld P.E., Clark, J.J.J. (2007). "Attic Dust And Human 

Blood Samples Collected Near A Former Wood Treatment Facility." Environmental 

Research. 105: 194-199. 

Rosenfeld, P.E., Clark, J. J., Hensley, A.R., and Suffet, I.H. 2007. "The Use Of An Odor 

Wheel Classification For The Evaluation of Human Health Risk Criteria For Compost 

Facilities" Water Science & Technology. 55(5): 345-357. 

Hensley A.R., Scott, A., Rosenfeld P.E., Clark, J.J.J. 2006. "Dioxin Containing Attic 

Dust And Human Blood Samples Collected Near A Fonner Wood Treatment Facility." 

The 26th International Symposium on Halogenated Persistent Organic Pollutants -

DIOXIN2006, August 21 - 25, 2006. Radisson SAS Scandinavia Hotel in Oslo 

Norway. 

Rosenfeld, P.E., Clark, J. J. and Suffet, I.H. 2005. "The Value Of An Odor Quality 

Classification Scheme For Compost Facility Evaluations" The U.S. Composting 

Council's 13 th Annual Conference January 23 - 26, 2005, Crowne Plaza Riverwalk, 

San Antonio, TX. 

Rosenfeld, P.E., Clark, J. J. and Suffet, I.H. 2004. "The Value Of An Odor Quality 

Classification Scheme For Urban Odor" WEFTEC 2004. 77th Annual Technical 

Exhibition & Conference October 2 - 6, 2004, Ernest N. Moria! Convention Center, 

New Orleans, Louisiana. 

Clark, J.J.J. 2003. "Manufacturing, Use, Regulation, and Occurrence of a Known 

Endocrine Disrupting Chemical (EDC), 2,4-Dichlorophnoxyacetic Acid (2,4-D) in 

California Drinking Water Supplies." National Groundwater Association Southwest 

Focus Conference: Water Supply and Emerging Contaminants. Minneapolis, MN. 

March 20, 2003. 



Rosenfeld, P. and J.J.J. Clark. 2003. "Understanding Historical Use, Chemical 

Prope1ties, Toxicity, and Regulatory Guidance" National Groundwater Association 

Southwest Focus Conference: Water Supply and Emerging Contaminants. Phoenix, 

AZ. February 21, 2003. 

Clark, J.J.J., Brown A. 1999. Perchlorate Contamination: Fate in the Environment and 

Treatment Options. In Situ and On-Site Bioremediation, Fifth International 

Symposium. San Diego, CA, April, 1999. 

Clark, J.J.J. 1998. Health Effects of Perchlorate and the New Reference Dose (RID). 

Proceedings From the Groundwater Resource Association Seventh Annual Meeting, 

Walnut Creek, CA, October 23, 1998. 

Browne, T., Clark, J.J.J. 1998. Treatment Options For Perchlorate In Drinking Water. 

Proceedings From the Groundwater Resource Association Seventh Annual Meeting, 

Walnut Creek, CA, October 23, 1998. 

Clark, J.J.J., Brown, A., Rodriguez, R. 1998. The Public Health Implications of MtBE 

and Perchlorate in Water: Risk Management Decisions for Water Purveyors. 

Proceedings of the National Ground Water Association, Anaheim, CA, June 3-4, 1998. 

Clark J.J.J., Brown, A., Ulrey, A. 1997. Impacts of Perchlorate On Drinking Water In 

The Western United States. U.S. EPA Symposium on Biological and Chemical 

Reduction of Chlorate and Perchlorate, Cincinnati, OH, December 5, 1997. 

Clark, J.J.J.; Corbett, G.E.; Kerger, B.D.; Finley, B.L.; Paustenbach, D.J. 1996. Dermal 

Uptake of Hexavalent Chromium In Human Volunteers: Measures of Systemic 

Uptake From Immersion in Water At 22 PPM. Toxicologist. 30(1):14. 

Dodge, D.G.; Clark, J.J.J.; Kerger, B.D.; Richter, R.O.; Finley, B.L.; Paustenbach, D.J. 

1996. Assessment of Airborne Hexavalent Chromium In The Home Following Use 

of Contaminated Tapwater. Toxicologist. 30(1 ): 117-118. 

Paulo, M.T.; Gong, H., Jr.; Clark, J.J.J. (1992). Effects of Pretreatment with Ipratroprium 

Bromide in COPD Patients Exposed to Ozone. American Review of Respiratory 

Disease. 145( 4 ):A96. 

Harber, P.H.; Gong, H., Jr.; Lachenbruch, A.; Clark, J.; Hsu, P. (1992). Respiratory 

Pattern Effect of Acute Sulfur Dioxide Exposure in Asthmatics. American Review of 

Respiratory Disease. 145(4):A88. 

McManus, M.S.; Gong, H., Jr.; Clements, P.; Clark, J.J.J. (1991). Respiratory Response 

of Patients With Interstitial Lung Disease To Inhaled Ozone. American Review of 

Respiratory Disease. 143(4):A91. 

Gong, H., Jr.; Simmons, M.S.; McManus, M.S.; Tashkin, D.P.; Clark, V.A.; Detels, R.; 

Clark, J.J. (1990). Relationship Between Responses to Chronic Oxidant and Acute 



Ozone Exposures in Residents of Los Angeles County. 

Respiratory Disease. 141(4):A70. 

American Review of 

Tierney, D.F. and J.J.J. Clark. (1990). Lung Polyamine Content Can Be Increased By 

Spermidine Infusions Into Hyperoxic Rats. American Review ofRespiratory Disease. 

139(4):A41. 
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Planning and Inspection Department 

Appeal Form 

Instructions 

Planning Division 
1500 Warburton Avenue 

S11nt11 Clam, CA 95050 
Ph· (408) 615-2450 

Use this form lo appeal a decision of the Archlteclural Review Committee or Planning 
Commission. All appeals must be flied In the Planning Olvlslon within seven calendar days of 
the action being appealed. 

Appeals from the Architectural Review Committee are made to the Plannlno Commission ~nd 
will be set for hearlne: on the next avallable Planning Commission agenda. Appeals from the 
Planning Commission are made to the City Council and will be pl0ced on the subsequent City 
Council Agenda to set a hearing date. Please contact the Planning Division at the number 
listed above with any Inquiries about the process. 

Ple.ise print, complete, and sign this form before malling or delivering to the City, along with 
the fee payment, and supportlng documentation, letters, etc. l lf any). 

Appeal Fees 

Appeal Fees are set by the Municipal Code of the City of Santa Clara and are subject to annual 
review. Please call the Planning Olvlslon for the current Appeal Fee. Foo payment must be 
received by the City of Santa Clara before this form lubmlttal can be certllled as complete. 

Appeal fees may be paid by cash, check, or with VISA, MasterCa rd, or American Express, at tho 
Permit Center at City Hall. Alternatively, checks or money orders made payable to City of 
Santa Clara can bP. malled or dellvered to Planning Division, City Hall, 1500 Warburton Avenue, 
Santa Clara. Callfornf;i 95050. 

Appellant Declaratlon 

Name: 

Street Address: 

Adams, Broadwell, Joseph & Cardozo 

601 Gateway Blvd. Ste. 1000 

City, state, Zip code: South San Francisco, CA 94080 

Phone number· (650) 589-1660 ----------------
E-mail addr•~ss. khar1mann@adamsbroadwel l.com 

In accordance with the provli lons of the Munlclp~I Code of the City or Santa Clara, I hereby 
appeal the followlnR action of the: 

[Z] Architectural Review Committee D Planning Commission 

at It's meeting of November 4, 2020 
(dote) 

Agenda Item No.: _2_0_-_10_8_8 ____ _ 
FIie No.(s) : PLN2010,13941/CE0202i)Ot07l 

Address:/APNlsl: 224-08-092 -------------------------



Appellant Statement 
(If more space Is requlrt d, Attach a separa tl! sheet of paper,) 

Actron being appealed: 

Please see attached letter. 

Reason for Appeal: 

Please see attached. 

Certification of Authenticity 

Beware, you are subject to prosecution If you unlawfully submit this form. Under penalty of 
law, transmission of this form to the City of Santa Clara Is your certlncatlon that you are 
authorized to submit It and that the Information presented Is authentic, 

~ 
Slcn11ture of Appell.int 
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November 12, 2020 

Mayor Gillmor and City Council Members 
Santo Clara City Council 
City Hall 
City of Santa Clara 
1500 Warburton Avenue 
Santa Clara, CA 95050 

SAC II-MENTO OFFICE 

S20 CAPITOL t,IML SUITE 360 
SACRAMENfO CA 958U"'72 1 

r et. 10101 444.azo , 
FAX (910) H~•OlOO 

Re: Appeal of the Mitigated Negative Declaration for 1111 Comstock 
Dnt.a Center Project (PLN2019-1394lj CEQ2020-01079) 

Dear City Council: 

We al'e writing on behalf of Santa Clara Citizens for Sensible Industry 
("Santa Clara Citizens") to appeal the November 4, 2020 decision of the City of 
Santa Clal'a Development Review Officer ("City") at a Development Review Hearing 
to adopt the Mitigated Negative Declaration and Mitigation Monitoring and 
Reporting Program (collectively with the Initial Study, "IS/MND'') for the 1111 
Comstock Data Centet· Pl'oject ("Project") and a pprove the Architectural Review for 
the Project and Minol' Modification to increase the building height to 87 feet and 
reduce the parking space 1·equirements for the Project (collectively, "Permits"). 

The Project, proposed by Prime Data Centers ("Applicant''), proposes to 
demolish an existing 23, 765-square-foot industrial building and construct a four• 
s tory, 121, 170-square-foot data center building on the 1.38-acre Project site (APN 
224-08-092). The data center building would house computer servers designed to 
provide 10 megawatts ("MW'') of information technology power; backup generators; 
underground fuel storage containers; and mechanical cooling eqt1ipment on the 
building's roof. The site, zoned as Light Industrial with a General Plan designation 
of Low Intensity Office/R&D, is located north of Comstock Street, east of Kenneth 

-Ul:IS-U07nci> 



November 12, 2020 
Page 2 

Street, south of Bayshore Freeway, and west of Lafayette Sti•eet within the City of 
Santa Clara. 

On October 13, 2020, we submitted comments on the IS/MND prepared for 
the P1·ojcct. (''Comment Lettel'"). Ou1• ,comments were prepared with the assistance 
of technical expert James J ,J. Clark, Ph.D. of Clark & Associates Envil'Onmental 
Consulting, Inc. As detailed therein, we identified potentially significant and 
unmitigated impacts due to emissions from the Project's backup diesel generators, 
as well as significant impacts to air quality, public health, and greenhouse gas 
("GHG") emissions from the P1·oject. Ow· Comment Lettel' also showed that lhe 
IS/MND fails as a matter oflaw to address energy impacts as required under 
CEQA. Based on these potentially significant and unmitigated impacts, as well as 
othe1· deficiencies in the Initial Study, our comments concluded that the MND in its 
current form and substance violates CEQA and that substantial evidence supports a 
fair argument that an environmental impact report ("EIR") is required for the 
Pl'oject. 

At the November 4, 2020 publio hearing, the MND was adopted and the 
Permits were appl'oved. We request that the City Council uphold this appeal and 
reverse the decision of the Director to adopt the IS/MND and appl'ove the Permits, 

I. STATEMENT OF INTEREST 

Santa Clara Citizens is an unincorporated association of individuals and 
labor organizations that may be adversely affected by the potential health, safety, 
public service, and environmental impacts of the Project. The association includes 
individuals and ol'ganizations, including California Unions for Reliable Energy 
("CURE") and its local affiliates, and the affiliates' members and their families, who 
live, work, recreate and raise their families in the City of Santa Clara and Santa 
Clara County. 

Since its founding in 1997, CURE has been committed to building a strong 
economy and a healthiel' environment. Its members help solve the State's energy 
problems by building, maintaining, and operating conventional and renewable 
energy power plants and transmission facilities. CURE membel's have an interest 
in enforcing envfronmental laws that encourage sustainable development and 
ensure a safe working environment for its members. Individual members live, 
w01·k recreate, and 1·a ise their families in Santa Clam. They would be directly 
affected by the Project's environmental and health and safety impacts. Its members 
10,18 007a, p 
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may also work on the Project itself. They will, therefore, be first in line to be 
exposed to any hazardous materials, air contaminants or other health and safety 
hazards that exist onsite. 

Santa Clara Citizens supports the development of data centers where 
properly analyzed and carefully planned to minimize impacts on the environment. 
Any proposed project should avoid impacts to public health, energy resources, 
sensitive species and habitats, and should take all feasible steps to ensure 
significant impacts are mitigated to the maximum extent feasible. Only by 
maintaining the highest standards can development truly be sustainable. 

Santa Clara Citizens and its members are concerned with projects that can 
result in serious environmental harm without providing countervailing economic 
benefits such as decent wages and benefits. Environmentally detrimental projects 
can jeopardize future jobs by making it more difficult and more expensive for 
industry to expand in the City and the surrounding region, and by making it less 
desirable for businesses to locate and people to live and recreate in the City, 
including in the vicinity of the Project. Continued degradation can, and has, caused 
construction moratoriums and other restrictions on growth that, in turn, reduces 
future employment opportunities. Santa Cla1·a Citizens' members therefore have a 
direct interest in enforcing environmental laws that minimize the adverse impacts 
of projects that would otherwise degrade the environment. CEQA provides a 
balancing process whereby economic benefits are weighted against significant 
impacts to the environment. It is for these purposes that we submit this appeal. 

II. BASIS FOR THE APPEAL 

CEQA contains a strong presumption in favor of requiring ;i lead agency to 
prepare an EIR. The "fair argument" standard reflects this presumption. The fair 
argument standard is an exceptionally low threshold favoring environmental review 
in an EIR rather than a negative declaration. 1 This standard requires preparation 
of an EIR if any substantial evidence in the record indicates that a project may have 
an adverse environmental effect.2 As a matter of law, substantial evidence includes 
both expert and lay opinion based on fact. 3 

1 Pochet Protectors v. City of Sacramento (2004) 124 Cal.App.4th 903, 928. 
2 14 C.C.R. § 15064(!)(1); Pocket Protectors, 124 Cal.App.4th at 931. 
3 PRC§ 21080(e)(l) (For purposes of CEQA, "substantial evidence includes fact, a reasonable 
assumption predicated upon fact, or expert opinion supported by fact."); 14 C.C.R. § 15064(!)(5). 
,t!Ja8-007acp 
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As we have shown in our Comment Letter, there is substantial evidence that 
the project may cause significant environmental effects requiring the City to 
prepare an EIR. The City's Response to Comments ("Response") failed to rebut this 
presumption, and instead attempted to dismiss our comments by stating that the 
City provides substantial evidence to support its conclusions. However, even if other 
substantial evidence supports a different conclusion, the City nevertheless must 
prepare an EIR under CEQA.1 

A negative declaration is improper, and an EIR must be prepared, whenever 
it can be fairly argued on the basis of substantial evidence that the project may 
have a significant environmental impact.l"i "[S]ignificant effect on the environment" 
is defined as "a substantial, or potentially substantial, adverse change in the 
environment."G An effect on the environment need not be "momentous" to meet the 
CEQA test for significance; it is enough that the impacts are "not trivial."7 

Substantial evidence, for purposes of the fair argument standard, includes "fact, a 
reasonable assumption predicated upon fact, or expert opinion supported by fact."8 

Whether a fair argument exists is a question of law that the court reviews de 
nova, with a preference for resolving doubts in favor of environmental review. 9 In 
reviewing a decision to prepare a negative declaration rather than an EIR, courts 
"do not defer to the agency's determination." 10 

The fair argument standard creates a "low threshold" for requiring 
preparation of an EIR and affords no deference to the agency's determination. 11 

Where substantial evidence supporting a fair argument of significant impacts is 
presented, the lead agency must prepare an EIR "even though it may also be 

•1 Arviv Enterprises v. South Valley Area Planning Comm. (2002) 101 Cal.App.4th 1333, 1346; 
Stanislaus Audubon v. County of Stanislaus (1995) 33 Cal.App.4th 144, 150-151; Quail Botanical 
Gardens u. City of Encinitas (1994) 29 Cal.App.4th 1597. 
5 Pub. Resources Code§ 21151; 14 CCR§ 150G'1(f); Citizens for Responsible Equitable Envt'l Dev. v. 
City of Chula Vista (''CREED") (2011) 197 Cal.App.4th 327, 330-331; Communities far a Better Env't 
v. South Coast Air Quality Mgmt. Dist. (2010) 48 Cal.4th 310, 319 CCBE v. SCAQMD'). 
G Pub. Resources Code § 21068; 14 CCR§ 15382; County Sanitation Dist. No. 2 v. County of Kem 
(2005) 127 Cal.App.4th 1544, 1581. 
7 No Oil, Inc. , .. Ci/.y of Los Angeles (1974) 13 Cal.3d 68. 83 fn. 16. 
8 Pub. Resources Code§ 21080(e)(l) (emphasis added); CREED, 197 Cal.App.4th at 331. 
° CREED. 197 Cal.App.4th at 331; Pocket Protectors, 124 Cal.App.4th at 927. 
10 Mejia 1. City of Los Angeles (2005) 130 Cal.App.4th 322, 332; Sierra Club v. County of Sonoma 
(1992) G Cal.App.4th 1307, 1318. 
11 Pocket Pmlectors, 124 Cal.App.4th at 928. 
,l!):J8•00inql 
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presented with other substantial evidence that the project will not have a 
significant effect." 12 A reviewing court must require an EIR if the record contains 
any "substantial evidence" suggesting that a project "may have an adverse 
environmental effect"--even if contrary evidence exists to support the agency's 
decision. 13 

Where experts have presented conflicting evidence on the extent of the 
environmental effects of a project, the agency must consider the effects to be 
significant and prepare an EIR.1·1 In short, when "expert opinions clash, an EIR 
should be done." 16 "It is the function of an EIR, not a negative declaration, to 
resolve conflicting claims, based on substantial evidence, as to the environmental 
effects of a project." 16 In the context of reviewing a mitigated negative declaration, 
"neither the lead agency nor a court may 'weigh' conflicting substantial evidence to 
determine whether an EIR must be prepared in the first instance." 17 Where such 
substantial evidence is presented, "evidence to the contrary is not sufficient to 
support a decision to dispense with preparation of an EIR and adopt a negative 
declaration, because it could be 'fairly argued' that the project might have a 
significant environmental impact."18 

The fair argument test requires the preparation of an EIR whenever "there is 
substantial evidence that any aspect of the project, either individually or 
cumulatively, may cause a significant effect on the environment, regardless of 
whether the overall effect of the project is adverse or beneficial."HJ Such substantial 
evidence is present here. The City Council should uphold this appeal and reverse 
the decision to approve Permits and adopt the IS/MND, and require the City to take 
a closer look at the Project's potentially significant environmental impacts in an 
EIR. 

u Pub. Resources Code§ 2115l(a); 14 CCR§ 15064(f)(l); Pocket Protec/ors, 124 Cal.App.4th at 927; 
County Sanitation Dist. No. 2, 127 Cal.App.4th at 1579 ("where the question is the Aufficiency of the 
evidence to support a fair argument, deference to the agency's determination is not appropriate.") 
(quotmg Sierra Club). 
1 Mejia, 130 Cal.App.4th at 332-333. 
11 Poe/wt Protectors, 124 Cal.App.4th at 935; Sierra Club, 6 Cal.App.4th at 1317-1318; CEQA 
Guidelines§ 15064(0(5). 
1~ Poe/wt Protec/ors, 124 Cal.App.4th at. 928; Sierra Club, 6 Cal.App.4th at 1317-1318. 
16 Poe/wt Protectors, 124 Cal.App.4th at 935. 
1; Id. at 935. 
1' Sundstrom, 202 Cal.App.3d at 310 (citation omitted). 
Jc, 14 C.C.R. § 150G3(b)(l) (emphasis added). 
l938,007acp 
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a. The City Failed to Provide the Documents Referenced in the 
MND to the Public for the Entire Comment Period, as Required 
by CEQA 

The City violated CEQA and improperly tmncated the public comment period 
when it failed to make a ll documents 1·eferenced or relied on in the IS/MND 
available for public review during the entfre public comment period.20 As a result, 
Santa Clara Citizens and other membel's of the public were unable to complete a 
meaningful review and analysis of the ISftvIND and its supporting evidence. 

In its response to our Comment Lette1·, the Cit,y asserted that the CEQA 
Guidelines no longer require an agency to provide documents referenced in a 
negative declaration or mitigated negative declaration, but that the CEQA 
Guidelines only 1·equire t hat documents "incorporated by reference" be made 
availa ble.21 This is an incomplete and inaccui-ate reading of the law. Though 
Section 15072 of the CEQA Guidelines was indeed amended to include documents 
"incorporated by reference" in its desct·iption of the 1•equi.l'ed contents of a notice of 
intent to adopt u negative declaration, Section 21092 of the Act continues to require 
that notice of preparation of a CEQA document include "the address where copies of 
the draft environmental impact report 01· negative declaration, and all docw11ents 
referenced in the draft environmental impact t·eport or negative declaration, are 
available fo1• review ."!l2 

The co1.1rts have held that the failure to provide even a. few pages of a CEQA 
document for a portion of the review and comment period invalidates the entire 
CEQA process, and that such a failure must be remedied by permitting additional 
public comment.23 It is also well settled that a CEQA document may not rely on 
hidden studies or documents that arn not provided to the public.21 

Ju See Pub. Resources Code § 21092(b)(l); l •J C.C.R § 16072(g)(it). 
11 Response A.2, Pll'· 6; 14 C.C.R. § 15072(g)(,J). 
J~ Pub. Resources Code § 2 I002(b)(i), 
13 LJlt,,amar u. Sottth Coast All' QucrhLy Mon. Dist. (l O!l8) 17 Cal.AppAth Cl8!J, GO!>. 
J,i Sa11twgo Cty. Watcl' D,sl. u. Cty. o{Orcmgc (1981) 118 Cal.App.3d 8181 831 ("Whatever 1s requ1rod 
to bo considered in t\O Em must be m that formal l'eporl; what any official might havo known from 
other wl'iLings 01· oral presentations cannot supply what is lacking in the 1•epol't,"). 
UJ.IR-007ncp 
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b. The IS/MND Fails to Adequately Disclose, Analyze, and 
Mitigate the Project's Potentially Significant Public Health 
Impacts 

The IS/MND concludes that the Project would not expose sensitive receptors 
to substantial pollutant concentrations.25 As indicated in our Comment Letter, the 
IS/MND's Air Quality Assessment erroneously states that the "closest sensitive 
receptors to the proposed project site are existing residences about 3,315 feet north 
of the project site,"26 while the Granada Islamic School is much closer-I, 700 feet­
to the Project site. The City responded that "[t]he IS states on pages 30 and 36 that 
the Granada Islamic School is the closest sensitive receptor to the project site, and 
so this comment is incorrect."27 The comment's factual basis is clearly not incorrect 
(as evidenced by the statements on Page 10 of the Air Quality Assessment), but 
more importantly, the City appears to have missed the purpose of the comment: to 
point out that the Assessment does not include calculations of health impacts at the 
closest sensitive receptor. 

Potential health impacts from operation of the Project's generators were 
evaluated using air quality dispersion modeling and applying BAAQIV!D 
recommended health impact calculation methods.28 Though the IS/MND states that 
"[t]he maximum increased cancer risk at the closest sensitive receptor, Granada 
Islamic School, would be 0.02 in one million, and the maximum increased cancer 
risk at the closest residence would be 0.1 in one million," it is unclear where those 
numbers came from. Nothing in the Assessment indicates whether the evaluations 
of health impacts were actually performed at the Granada Islamic School or at the 
residences further away. The Assessment's initial erroneous assumption that the 
closest sensitive receptors were the l'esidences more than 3,000 feet from the Project 
site does not appear to have been corrected during calculations of health risks, as 
Figure 2 in the Assessment does not include the Granada Islamic School in its 
display of sensitive receptors. As explained by Dr. Clark, such an oversight would 
significantly alter the assumptions and conclusions of the IS/MND. The City must 
re-analyze the Project's potentially significant impacts in an EIR. 

,G IS/MND, p. 36. 
cu IS/MND Appendix A p. 5. 
n Response A.5, p. 10. 
1s IS/MND Appendix A, p. 15. 
w:18-007 ncp 

0 pnnted on rocyc/0</ parm 



November 12, 2020 
Page 8 

As required by CEQA, the City must prepare a site-specific baseline health 
risk assessment ("HRA") that calculates the excess incremental lifetime risk for all 
of the nearby receptors. Though the City responded that the IS/MND included an 
HRA, the assessment,l!!l as pointed out in our Comment Letter, does not include 
calculations for all of the nearby receptors. As Dr. Clark points out in his 
comments, "[t]he City's emissions estimates for criteria pollutants do not substitute 
for a health risk analysis of the cancer risk posed by exposure to toxic air 
contaminants (TACs), in particular diesel particulate matter (DPM), released 
during Project construction and operation.";lo 

c. Compliance with Plans and Policies Does Not Establish that 
the Project's GHG Emissions Would Be Less Than Significant 

As stated in our Comment Letter, the IS/MND relies on obtaining the status 
of less-than-significant for the Project's emissions from a plan that is set to expire 
before the Project is implemented. The City's Climate Action Plan, adopted in 2013, 
contains projected emissions and measures designed to help the City meet 
statewide 2020 goals established by AB 32.H As acknowledged in the IS/MND, 
"consistency with the CAP cannot be used to determine significance under CEQA."·12 

The City responded that because the Project would receive electricity from a utility 
on track to meet the SB 32 2030 GHG emission reduction target and would be 
consistent with applicable plans and policies adopted to reduce GHG emissions, "the 
project would not generate greenhouse gas emissions, either directly or indirectly, 
that may have a significant impact on the environment."13 

This argument, however, ignores the clear mandate of CEQA and case law 
that an agency may only rely on a qualified GHG redt1ction plan that follows 
specific rules and guidelines set forth in Section 15183.5 of the CEQA Guidelines.31 

A CAP that is no longer valid to be used as a qualified GHG reduction plan clearly 
does not satisfy this requirement. 

~9 Response A.7, p. 11. 
30 Dr. Clark Comments, pp. 9-10. 
:11 Id. at G7. 
32 Id. 
:13 Response A.IO, p. 14. 
:J.1 14 C.C.R. § 15183.5; see Genie,· for Biological Diversity v. Department of Fish an.d H'ildlife (2015) 
G2 Cal.4th 204. 
,HJ,18-007ucp 
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The IS/MND argues that because electricity-by far the biggest source of the 
Project's emissions-is provided by Silicon Valley Power, "a utility on track to meet 
the 2030 GHG emissions reductions target established by SB 32," the Project would 
generate lower emissions than the statewide average for an equivalent facility. 15 

The IS/MND fails, however, to establish that the Project's consistency with these 
plans and programs will ensure that the Project's contribution to global climate 
change is not significant. Case law demonstrates that limiting discussion to a 
project's consistency with statewide goals is not sufficient by itself, and that 
substantial discussion of the applicability of the statewide goals to the specific 
project is required.:16 

Furthermore, substantial evidence supports a fair argument that the 
Project's GHG emissions are significant notwithstanding their consistency with 
local, regional, and state plans. As stated above, the Project's total operational 
emissions amount of 10,323 MTCOie annually is significantly higher than the 1,100 
MTCO;.?e/year threshold established by BAAQMD. Though the City's Response 
points out that BAAQMD's CEQA guidelines no longer require the use of this 
threshold, 17 the huge disparity between the Project's operational emissions and a 
threshold that until very recently was required to avoid significant impacts cannot 
be ignored. The IS/MND fails to describe how these operational emissions might be 
abated through the Project's compliance with GHG reduction strategies. 

III. THE DIRECTOR LACKS SUBSTANTIAL EVIDENCE TO MAKE 
THE FINDINGS REQUIRED TO GRANT ARCHITECTURAL 
APPROVAL UNDER THE SANTA CLARA CITY CODE 

Santa Clara City Code Section 18.76.010 provides that one of the purposes of 
the architectural review process is to "[m]aintain the public health, safety and 
welfare." Furthermore, Section 18.76.020, subsection (d)(4) provides that to approve 
a project, the Director must find that the Project cannot "[m]aterially affect 
adversely the health, comfort or general welfare of persons residing or working in 
the neighborhood of said development."38 

•15 Id. 
in See, e.g., Center fol' Biological Diversity v. Dept. of Fish and Wildlife (2015) 62 Cal.4th 204. 
,; Response A.8, p. 12. 
'B s.c.c.c. § 18.76.020(d). 
19:J8,007acp 
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a. The Project's Failure to Demonstrate Less-Than-Significant 
Public Health Risks and GHG E1nissions May Result in Adverse 
Impacts to Persons Residing or Working in the Area 

The IS/MND's inconsistent calculations and statements wi th 1·egard to health 
1.·isks to nearby sens itive receptors mtlke it impossible fol' the Director to 
unequivocally maintain the public health, safety, and welfare or guarantee that the 
Project will be consistent with Santa Clara City Code Section 18. 76.020, subsection 
(d)(4). 

Meanwhile, the Project's operational GHG emissions , wluch exceed 
BAAQMD's latest numeric threshold of significance for land use projects, will 
adversely affect those in the immediate vicinity of the Pl'Dject, as well as all 
Californians in the form of increased dl'Ought, wildfires, and rising sea levels. 

The Project is in close proximity to residences and schools and is surrounded 
by office buildi.ngs and other industl'y. The City's analysis in the IS/lVIND and 
Response to ou1· Comment Letter do not support a finding that the Project opproval 
will not materially affect adversely the welfare of persons residing or working in the 
neighborhood of the Project. 

IV. RELIEF REQUESTED 

Santa Clara Citizens reques ts that the City Council g1·ant this appeal and 
rescind the November 4► 2020 decisions to 1) adopt the IS/MND and 2) approve the 
Permits. We furthei· request that the City conduct further analysis on the Project's 
potentially significant envfronmental 1mpacts in an EIR and correct the City's 
deficiencies in the OEQA proce:,s that prejudiced Santa Clara Citizens, as described 
above. By doing so, the City and public can ensure that all adverse envit·onmental 
and public hea lt h impacts of the P1,oject are adequately analyzed, disclosed, and 
mitigated as is required by law. 

a. Procedural Requirements for Appeals 

Santa Clat·a Citizens has satisfied the pl'Ocedural 1·equ.irements fat an appeal 
of a decision of the Development Review Officer as set forth in the Santa Clara City 
Code. City Code sections 18.76.020(i) a nd G) state: 

lfl:18 t107nr;p 
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(i) In the event the applicant or any interested party are not satisfied 
with the decision of the Director or designee for a single-family 
residential project, they may, within seven days after such decision, 
appeal in writing to the Planning Commission. 

(j) For a project other than a single-family residentia l pl'oject, in the 
event the applicant or any inte1:ested party are not satisfied with the 
decision of the Director, they may, within seven days aftei· such decision, 
appeal in writing to the City Council, in accoi·dance with the procedures 
set forth in SCCC 18. 108,060(b). In the event the applicant or any 
interested party a1·e not satisfied with the decision of the Planning 
Commission for a single-family residential project, they may, within 
seven days afte1· such decision, appeal in writing to the City Council, in 
ac(!ordance with the procedures set forth in SCCC 18.108.0G0(b). Said 
appeal shall be taken by the filing of a notice in wl'iting to that effect 
with the City Clel'k. All appeals of architect,lral review approvals will 
be heard de novo. The Dfrector of Community Development may refer 
any application for orchitectmal consideration to the City Council for its 
decision with the same effect as if an appeal had been taken. 

Here, the Dfrector made the decision on the adoption of the IS/MND and 
approval of the Permits on November 4, 2020. This letter and the attached appeal 
form constitute notice m writing of the appeal. 

We have also enclosed a check for the appeal fee for non-applicants. 

Thank you for your consideration of this appeal to the City Council. 

KDH:acp 

o:•ly, 
Kendra Hartmann 
Tanya Gulesserian 
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